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Library until the return of the book, or full compensa-
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Trustees.

Sec. 11. No books shall have the leaves folded

down, or be marked, dog-eared, or otherwise soiled,

defaced or injured. Any party violating this provision,

shall be liable to pay a sum not exceeding the value

of the book, or to replace the volume by a new one, at

the discretion of the Trustees or Executive Commit-
tee, and shall be liable to be suspended from all use

of the Library till any order of the Trustees or Execu-
tive Committee in the premises shall be fully complied
with to the satisfaction of such Trustees or Executive
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verdict, and thereafter came into court and rendered

and returned the following verdict, to wit:

"United States of America,

District of Hawaii.
•}

In the District Court of the United States, in and for tlw

District of Haivaii.

THE UNITED STATES OF AMER-

ICA,

Plaintiff and Petitioner,

vs.

THE HONOLULU PLANTATION
COMPANY (a Corporation) et al.,

Defendant and Respondent.

Verdict.

We, the jury in the above-entitled action, upon the

issues framed in said action between the above-named

plaintiff and petitioner, and the Honolulu Plantation

Company, a corporation, defendant and respondent above

named, find the following verdict, to wit:

1. We find that the above-named plaintiff and peti-

tioner is entitled to have all the right, title, interest and

estate of said The Honolulu Plantation Company, a cor-

poration, said defendant and respondent, in and to the

tract and parcel of land involved herein, and hereinafter

more particularly described, condemned for the use and

purposes set out in the petition on file herein^ and to

take, hold and acquire said tract and parcel of land and

its appurtenances in fee simple absolute, for the public

uses and purposes in said petition set out.
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2. We find the value of all improvements on the prop-

erty condemned in the above-entitled action to be eight

thousand five hundred and twenty-three dollars.

3. We find the value of the property condemned in

the above-entitled action, to wit, the leasehold interest

of said defendant, said the Honolulu Plantation Com-

pany, a corporation, in and to the tract and parcel of

land condemned herein, and hereinafter more particu-

larly described, to be ninety-four thousand dollars, in

United States gold coin.

4. As to that part of the property condemned herein

which constitutes only a portion of a larger tract, we
find and assess the damages which will accrue to the

portion not sought to be condemned by reason of its sev-

erance from the portion sought to be condemned, and

the construction of the improvements in the manner pro-

posed by the above-named plaintiff and petitioner, to be

nothing.

5. As to that part of the property condemned herein

which constitutes only a portion of a larger tract, we
find and assess the benefits to the portion not sought

to be condemned by the construction of the improve-

ments proposed by said plaintifiE and petitioner, to be

nothing.

The tract and parcel of land hereinabove in this ver-

dict referred to is situated as follows, to wit

:

In the District of Ewa, in and about the harbor of

Pearl Lochs, sometimes called Pearl Harbor, in the

Island of Oahu, in the Territory and District of Hawaii,

in the United States of America, and is bounded and par-

ticularly described as follows, to wit:

Beginning at a point on the mauka or east side of the
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right of way of the Oahu Land and Railway (Company's

liailroad, east, magnetic, from the eornter of that certain

fish pond dam situate near the north end of Kuahua Is-

land.

1. Thence east magnetic 780 feet to a point.

2. Thence south 22 30' E. magnetic 2804 feet to a

point.

3. Thence south 47 31^' W. magnetic 3333 feet to a

point.

4. Thence south 69 04' W. magnetic 6370 feet to a

point

5. Thence north 43 42 1-3' W. magnetic 2686.6 feet

to a point on the shore line.

Thence following the shore line to the eastward and

southward to the point where the railroad first meets

the shore line, Ewa, or west, of Puuloa station; thence

following the mauka or east side of said right of way of

said railroad with all its tangents and curves to the point

of beginning (saving and excepting the right of way of

said railway situate and lying between where course 3

above noted crosses said right of way about 700 feet

northward of course 3, which section of right of way is

not included in this tract), containing 561.2 acres, more

or less.

Dat^d Honolulu, Hawaii, March 11, 1902.

A. BARNES,
' Foreman of said Jury."

And to said verdict said plaintiff and petitioner,

throtigh its said counsel then and tliere present, then and

there duly excepted upon the following grounds, to wit:

1. Tliat said verdict is excessive, in this, that \t at-
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tempts to award excessive, unreasonable and incoasist-

ent compensation.

2. That said verdict is contrary to and against the

law and the evidence herein.

3. That said verdict is not sustained or justified by

either the law or the evidence herein, or the weight of

the evidence herein, and that said evidence is insuffi-

cient to justify said verdict.

4. That said verdict is contrary to and a,^ainst the

charge of the Court herein. (Exception No. 47.)

And said plaintiff and petitioner now assigns said ver-

dict, and its reception herein ae error.

And said plaintiff and petitioner, through its said

counsel, then and there gave notice of motion for a new

trial.

And to said verdict, said defendant, said Honolulu

Plantation Company, through its said counsel, then and

there duly excepted as contrary to the law and the evi-

dence, and the weight of the evidence, and gave notice

of motion for a new trial.

And thereafter, and within due time, to wit, on March

20th, 1902, said plaintiff and petitioner, through its said

counsel, prepared, served and filed its motion for a new

trial of the above-entitled action as to the issues therein

joined in between it and said Honolulu Plantation Com-

pany, said defendant; and then and there, to wit, on said

]March 20th, 1902, prepared, served and filed its notice

of the time and place of presentation and hearinigof said

motion of said plaintiff and petitioner for said new trial;

and said plaintiff and petitioner, through its said coun-

sel, did, on said March 20th, 1902, duly serve upon said

Honolulu Plantation Company, said defendant, each of
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the above-mentioned papers, to wit, said motion of said

plaintiff and petitioner for a new trial, and also said no-

tice of the time and place of presentation and hearing

of said motion for a new trial.

Said motion of said plaintiff and petitioner for said

new trial is as follows, to wit:

[Title of Ck)urt and Cause.]

Motion of Plaintiff and Petitioner for a New Trial Herein.

Xow comes the above-named plaintiff and petitioner in

the above-entitled action, and moves »aid Court that the

verdict made, given and rendered herein on March 11th,

A. D. 1902, by the jury called to try the issues in the

above-entitled cause between said plaintiff and peti-

tioner and Honolulu Plantation Company, a corpora-

tion, one of the defendants and respondents above named,

be annulled, vacated and set aside, and that a new trial

be granted herein, upon the follorwing grounds, namely:

1. Insuffioiency of the evidence to justify said verdict.

2. That the verdict is contrary to and against the law

and the evidence.

3. That the verdict is not sustained or justified by

either the law or the evidence or the weight of the evi-

dence herein.

4. That said verdict is excessive in this, that it at-

tempts to award excessive, unreasonable and inconsist-

ent compentsation or damages herein.

5. That said verdict is contrary to and against the

charge of the Court herein.

6. Errors in law occurring during the trial and ex-

cepted to by said plaintiff and petitioner.

And said plaintiff and petitioner now makes and al-
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leges and presents in and upon tliifi motion for a new

trial, the following assignment and specitication of er-

rors, to wit:

assig2sMe:n't of ekkoks under the afore-
said GROUND NO. 1.

(a) Said evidence is wholly insufficient to justify said

verdict in this, that there is no evidence to support the

finding that the market value of the leasehold interest

of said Honolulu Plantation Company in the land in-

volved herein is of the sum of $94:,000 00-100, or any other

sum in excess of $75,000; and in this behalf plaintiff and

petitioner shows in and by the affidavit of J. J. Dunne,

Esq., Assistant United States Attorney for said District,

hereto attached, made a part hereof, and marked Ex-

hibit "A,'- and in and by the judgment of said Court in

said affidavit set out, that in the above-entitled action,

between the same parties, upon the same pleadings, and

upon the same evidence, the ''full compensation" of said

Honolulu Plantation Company herein "for its damages

of every kind and character in this case," was formerly,

to wit, on January 25th, 1902, adjudicated by said Court

not to exceed the sum of $75,000, said ''full compensa-

tion" including said market value of said leasehold in-

terest.

(b) Said evidence is wholly insufficient to justify

said verdict in this, that there is no evidence to support

the findings that the market value of all improvements

upon the property condemned in the above-entitled ac-

tion is of the sum of $8,523 or any other sum; and in this

behalf plaintiff and petitioner shows in and by the affi-

davit of J. J. Dunne, Esq., Assistant United States Attor-
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ney for s^id District, hereto attached and made a part

hereof, and marked Exhibit "A," and in and by the judg-

ment of said Court in said ailidavit set out, that in the

above-entitled action, between the same parties, upon

the same pleadings, and upon the same evidence, the

"full compensation" of said Honolulu Plantation Com-

pany hei-ein "for its damages of every kind and character

in this case," was formerly, to wit, on January 25th,

1902, adjudicated by said Court not to exceed the sum of

#75,000.

(c) The evidence is wholly iaufficient to justify said

verdict in this, that it wholly fails to show that said Hon-

olulu riantation Company, is entitled to receive as com-

pensation or damages for the taking and condemnation

of their leasehold interest in the land involved in the

above-entitled action, any sum whatever in excess of

§75,000.

(d) The evidence is wholly insufficient to justify said

verdict in this, that it wholly fails to show that said

Honolulu Plantation Company is entitled to receive as

compensation or damages for the taking and condemna-

tion of improvements upon said land any sum whatever.

(e) Said evidence is wholly insufficient to justify said

verdict in this, that it wholly fails to Sfhow any value

»»f said leasehold interest in excess of $75,000.

(f) Said evidence is wholly insufficient to justify said

verdict in this, that it wholly fails to show either the ex-

istence upon the land condemned herein of any improve-

ments, or the market value, if any, of such improve-

ments.
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ASSIGNMENT OF EKKOKS UNDER THE AFORE-
SAID GROUND NO. 2.

(a) Said verdict is contrary to and against law and

the evidence because of errors of lav^^ occurring during

the trial and excepted to by plaintiff and petitioner, and

plaintiff and petitioner hereby makes express reference

to the detailed specifications herein included in the as-

signment of errors under the aforesaid ground No. 6,

and makes them and each of them part and parcel of

this specification.

('b) Said verdict is contrary to and against the law

and the evidence because of the insutdciency of the evi-

dence to justify said verdict; and said plaintiff' hereby

makes express reference to the detailed specifications

herein included in the assignment of errors under the

aforesaid ground No. 1, and makes them and each of

them part and parcel of this specification.

(c) Said verdict is contrary to and against the law

and evidence, because of its finding that the market value

of the leasehold interest of said Honolulu Plantation

Company in the land herein condemned is the sum of

$9,4.00, or any other sum whatever in excess of |75,OO0.

(d) Said verdict is contrary to and against the law

and the evidence because of its finding that the value of

all improvements upon the property condemned in the

above-entitled action is of the sum of |8,523, or any other

sum whatever.

(e) Said verdict is contrary to and agiaini»t the law

and the evidence, because as shown in and by the affi-

davit of J. J. Dunne, Esq., Assistant United States At-

torney for said District, hereto attached, made a part

hereof, and marked Exhibit "A," and in and by the judg-
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Dieut of said Court in said affidavit set out, it appears

ttiat, in tlie above-entitled action, between the same par-

ties, upon the same pleadings, and upon the same evi-

dence, the "full compensation" of said Honolulu Planta-

tion Company herein "for its damages of every kind and

character in this case" w^as formerly, to wit, on January

25th, 1902, adjudicated by said Court not to exceed the

sum of $75,000.

ASSIGNMENT OF ERRORS UNDER THE AFORE-

SAID GROUND NO. 3.

(a) Said verdict is not sustained or justified by either

the law or the evidence or the weight of the evidence

herein, because of errors of law occurring during the

trial and excepted to by plaintiff and petitioner; and

plaintiff and petitioner hereby makes express referent' l'

to the detailed specifications herein included in the as-

signment of errors under the aforesaid gTOund No. 6, and

makes them and each of them part and parcel of this

specification.

(b) Said verdict is not sustained or justified by either

the law or the evidenice or the weight of the evidence

herein, because of the insufficiency of the evidence to

justify said verdict; and said plaintili' and petitioner

hereby makes express reference to the detail specifica-

tions herein included in the assignment of errors under

the aforesaid gTound No. 1, and makes them and each of

them part and parcel of this specification.

(c) Said verdict is not sustained or justified by either

the law or the evidence, or the weight of the evidence

herein, because of its finding that the market value of

the leasehold interest in said Honolulu Plantation Com-
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pany in the land herein condemned is of the sum of

194,000, or any other sum whatever in excess of |7i5,0iO0.

(d) Said verdict is not sustained or justified by either

the law or the evidence, or the weight of the evidence

liereiu, because of its finding that the value of all im-

provements upon the property condemned in the above-

entitled action is of the sum of $8,523, or any other sum

whatever.

(e) Said verdict is not sustained or justified by either

the law or the evidence, or the weight of the evidence

herein, because as shown and by the alfidavit of J. J.

Dunne, Esq., Aissistant United States Attorney for said

District, hereto attached, and made a parti hereof, and

marked Exhibit "A," and in and by the judgment of

said Court in said affidavit set out, it appea"rs that, in

the above-entitled action^ between the same parties,

upon the same pleadings and upon the same evidence,

tlie "full compensation" of said Honolulu Plantation

(_)ompany herein for "its damages of every kind and char-

acter in this case," was formerly, to wit, on January

25th, 1902, adjudicated by said Court not to exceed the

sum of 175,000.

ASSIGNMENT OP ERRORS UNDER THE AFORE-

SAID GROUND NO. 4.

(a) That said verdict is excessive in thisi, that it at-

tempts to award excessive, unreasonable and inconsist-

ent compensation or damages herein.

(b) The compensation or damages attempted to be

awarded by said verdict of said jury is excessive, un-

reasonable and inconsistent in thig, that the amount

attempted to be awarded by said verdict as compensa-



The Honolulu Plantation Company. 737

tion or damges for the taking of the alleged improve-

ments claimed to have been upon the land sought to be

condemned herein, was and is grossly and unreasonably

excessive, without the evidence, and with no evidence to

support it, it not appearing in the evidence either that

any improvements were upon the land sought to be con-

demned or what, if any, was the market value thereof.

(c) The compensation or damage's attempted to be

awarded by said verdict of said jury is excessive, unrea-

sonable and inconsistent in this, that the amount at-

tempted to be awarded by said verdict as compensation

or damages for the taking of the leasehold interest

claimed in the land sought to be condemned by said

Honolulu Plantation Company was and is grossly and

unreasonably excessive, without the evidence, with no

evidence to support it, and against the evidence in the

case.

(d) The compensation or damages attempted to- be

awarded by said verdict of said jury is excessive, unrea-

sonable, and inconsistent in this, that as shown in and

by the affidavit of J. J. Dunne, Esq., Assistant United

States Attorney for said District, hereto attached, made a

part hereof, and marked Exhibit "A," and in and by the

judgment of said Court in said affidavit set out, it ap-

pears that, in the above-entitled action, between the

seame parties, upon the same pleadings, and upon the

same evidence, the "full compensation" of said Hono-

lulu Plantation Company herein ''for its damages of

every kind and character in this case," was formerly,

to wit, on January 25th, 1902, adjudicated by said Court

not to exceed the sum of |75,0O0,
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AfcJfcjlGjSiliiA'i' OL ii^iiitUlifcj UiSi>iiixi I'jdJii AFOiiJil-

fcsAlJJ UivULJiNU jNO. 5.

(a) in aiTiviiig- ai said veiuict, said jury tailed to

consider tne tesLimoiiy as a wiiole, or iairiy to weigh all

the testimony, both direct amd iudirect, with all reason-

able inferences to be drawn therefrom; but on the con-

trail, limited its consideration to isolated portions ol

said testimony.

(b) In arriving at said verdict, said jury failed to

consider the fair marlvet value of the property involved

at the time of the taking, to wit, on July 6th, 1901, in

its then actual condition.

(c) In arriving at said verdict, said jury considered

the mere speculative or possible value, and not manket

value.

(d) In arriving at said verdict, said jury was neither

guided nor governed by the preponderance of the evi-

dence.

(e) In arriving at said verdict, said jury was neither

guided nor governed by the amount of the just compen-

sation to be awarded to the defendant herein for the taJv-

ing of its property.

(f) In arriving at said verdict, said jury gave undue

and excessive weight to the expert testimony introduced

by said defendant.

ASSIGNMENT OF EERORS UNDER THE AFORE-
SAID GROUND NO. '6.

(a) The Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

U. S. G. White, during his cross-examination, to wit:
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"Now, do you know whether there is a mill ibelomging

to the plantation a mile above this land?"

Said question was o'bjected to by the plainrtiff and peti-

tioner as not proper cross-examination, and upon the

ground that it involved some land other than the land

in controversy, the witness having testified that there

was no mill on the land in controversy on July 6th, 1901,

and the witness not having been asked as to any other

land. Said objection was overruled by the Court, and

plaintiff and petitioner then and there duly excepted to

said ruling, and now assigns the same as error. (Re-

porter's Transcript, pp. 63-4.)

(b) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said witness

T^. S. G. White, during his cross-examination, to wit:

"What is the size. Captain, of that mill?"

Said question was objected to by plaintiff and peti-

tioner as immaterial, irrelevant, and not cross-examina-

tion, and as involving entirely new matter to which no

reference is made on the direct examination, and as seek-

ing in the midst of a cross-examination to prove the ease

of said Honolulu Plantation Company. Said objection

was overruled by the Court, and plaintiff and petitioner

then and there duly excepted to said ruling and now as-

signs the same as error. (TJep. Tr., p. 05-7.)

(c) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said witness

V. S. G. White, during his cross-examination, to wit:

"^ow far is this Halawa Valley that you have testified

about in your first answer that I asked in regard to it,
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from the land in question—the nearest portion to the

land in question?"

Said question was objected to by the plaintiff and peti-

tioner upon the ground that it was wholly immaterial,

not proper cross-examination, not addressed to any sub-

ject matter to which the attention of the witness was

called on the examinaton in chief, and upon the addi-

tional ground that the witness mig-ht as well be asked

how far Paris is from this piece of land.

Said objection was overruled by the Oonrt, and plaintiff

and petitioner then and there duly excepted to said rul-

ing and now assigns the same as error. (Keporter's

Transcript, p. 69-70.)

(d) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

J. W. Pratt, during his cross-examination, to mt:

"Now, Mr. Pratt, how was this return made up—what

kind of a return is this under the law?"

Said question was objected to by said plaintiff and

petitioner upon the ground that it was a double question.

Said objection was overruled by the Court, and plaintiff

and petitioner then and there duly excepted to said rul-

ing, and now assigns the same as error. (Eeporter's

Transcript, p. 96.)

(e) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question a^ed
by said Honolulu Plantation Company from the witness

F. K. Archer during his cross-examination, to wit:

"Now, Mr. Archer, do you know what the land is cajya-

ble of yielding in sugar?"

Said question was objected to by plaintiff and petl-
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tiorier upon the ground that it was nx)t proper cross-

examination, it appearing that no crop had ever been

raised on that land. Said question was oveiTuled bj

the Court, and plaintiff and petitioner then and there

duly excepted to said rulinig, aud now assigns the same

as error. (Keporter's Transcript, p. 112.)

(f) Said Court erred in refusing to permit plaintiff

and petitioner to state its objections to the following

question asked by said Honolulu Plantation Company

from said witness F. K. Archer, during his cross-exam-

ination, to wit: '

I

''Do you know whether the Honolulu Plantation Com-

pany had, on the 6th of July, 1901, a water supply that

was immediately available to this land in question?"

And in this behalf, plaintiff and petitioner shows that

the following occurred:

"Mr. SILLIMAN.—Do you know whether the Hono-

lulu Plantation Company had, on the 6th of July, 1901,

a water supply that was immediately available to this

land in question?"

Mr. DUNNE.—I object to that question on the

ground

—

The COURT.—Ask the question.

Mr. DUNNE. —We except."

And in this behalf plaintiff and petitioner shows that

said question was immaterial, irrelevant and incompe-

tent, called for the conclusion of the witness, was not

proper cross-examination, did not exhibit the actual con-

dition of the land in question on July 6th, 1901, and in-

volved an inquiry into the condition of land other than

the land involved in this cause.

To said ruling of said Court, plaintiff and i>etitioner
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then and there duly excepted, and now assigns the same

as error. (Reporter's Transcript, p. 119.)

(g) Said Court erred in overruling- the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said wit-

ness F. K. Archer, during his cross-examination, to wit:

''What was the extent of that water supply?'

Said question was objected to by plaintiff and peti-

tioner upon the ground that it was immaterial, that it

did not exhibit the actual condition of the land in ques-

tion on July 6th, 1901, that it was going outside of the

land in controversy, and involved an inquiry into the

condition of land other than the land involved in this

cause. Said objection was overruled by the Court, and

plaintiff and petitioner then and there duly excepted to

said ruling, and now assigns the same as error. (Re-

porter's transcript, p. 119-20.)

(h) Said Court erred in refusing to grant the motion

of plaintiff and petitioner to strike out the testimony of

the witness F. K. Archer relative to the alleged water

supjxly. Said motion was made upon the ground that

this alleged water supply appeared from the testimony

of said witness not to be upon the land in controversy,

and that the evidence of the witness was merely an at-

tempt to get before the juiy evidence of the value of the

land in controversy by some development or improve-

ment upon some other land. Said motion was denied

by the Court, and plaintiff' and petitioner then and there

duly excepted to said ruling, and now assigns the same

as error. (Reporter's Tr., p. 120.)

(i) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked
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by said Honolulu Plantation Company from said wit-

ness F, K. Archer during his cross-examination; to wit:

"Do you know whether there is a riowinfi stream imme-

diately available for us5e upon this land within the line

of the Honolulu Plantation Company?"

Said question was objected to by plaintiff and peti-

tioner upon the ground that it was an attempt to fix the

value of this property in controversy by other things

elsewhere. Said objection was overruled by the Court;

and plaintiff and petitioner then and there duly except-

ed to said ruling and now assigns the same as error.

(Keporter's Transcript; p. 131.)

(j) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said wit-

ness F. K. Archer, during his cross-examination, to wit:

"Well, now, assuming that the land is in the same

condition or substantially the same condition on the 6th

of July, 1901, and considering its situation, and the uses

it might be put to, and the improvements put upon it,

the plowing that has been done, the clearing that has

been done, and all of its usefulness, the whole property

of the Honolulu Plantation Company that is available

for use, in connection with that land, assuming those

things, what would you say as to the value of the lease-

hold interest?"

Said question was objected to by plaintiff and peti-

tioner upon the ground that it was incompetent, that

it was an incompetent, hypothetical question, and that

it involved matters not established by any evidence in

this case.

Said objection wasi overruled by the Court; and plain-

tiff and petitioner then and there duly excepted to said
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ruling; and now assigns the same as error. (Reporter's

Transcript; p. 122.)

(k) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

F. W. Thrum, during his direct examination, to wit:

"Now, Mr. Thrum, how do you know what this land

will produce, or whether it is good cane land or not?"

Said question was objected to by plaintiff and peti-

tioner as immaterial, purely speculative and double-

headed. Said objection was overruled by the Court, and

plaintiff and petitioner then and there duly excepted to

said ruling, and now assigns the same as error. (Re-

porter's Transcript, p. 148.)

(1) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said wit-

ness F. W. Thrum, during his direct examination, to

wit:

"Do you know the yield of the Halawa Valley?"

Said question was objected to by plaintiff and peti-

tioner upon the ground that the yield of the Halawa

Valley was wholly immaterial it not appearing that the

land in controversy ever had any yield. Said objection

was overruled by the Court; and plaintiff and petitioner

then and there duly excepted to said ruling; and now

assigns the same as errror. (Reporter's Tr. p. 150.)

(m) Said Court erred in sustaining the objection of

said Honolulu Plantation Company ^to the following

question asked by said plaintiff and petitioner from said

witness F. W. Thrum during his direct examination; to

wit:
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''If that land, that particular strip of land, is a lease-

hold, leasehold interest of 40 years, say, on that partic-

ular piece of land seven years of which was fully paid up

the balance of which was held at three and one-half per

cent of thesugar produced; provided it did not fall below

f4,000 per annium for the entire tract of land, including

other land, the first lease including 2,900 acres, and the

second lease 2,122 acres, if such' a leasehold were offered

for sale in the public market, what would you be willing

to pay per acre for it?"

Said objection was made upon the ground that the

question was irrelevant and that the witness was un-

qualified to express an opinion; said Court sustained

said objection on the ground that said witness was not

an expert; and plaintiff and petitioner then and there

duly excepted to said ruling, and now assigns the same

as error, (Reporter's Transcript, p. 154.)

(n) Said Court erred in gTanting the motion made by

said Honolulu Plantation Company to strike out from

the testimony of said witness F. W. Thrum, the follow-

ing testimony given by said witness upon being recalled

to wit:

"Mr. DUNNE.—One question, Mr. Thrum, you stated

that part of your ocupation on the Ewa Plantation, for

instance, was the selection of cane land?

"The WITNESS.—Well, the fir»t case was in 1895,

when Mr. Lowrie was the manager, and many acres were

valuable for the cultivation of cane below field 19—that

was when the extent of the plantation in that direction.

I was sent out there, and started at field 19; and I cut

lines through the algeroba, the glue and the lantana,

and was to report the land that I considered valuable
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for sugar cane; and after about two or three weeks later,

I had got around this tract, field 19, and reported to him

the number of acresi that I considered valuable for sugar

cane in that vicinity. My report was accepted."

Siaid motion to strike out was made upon the ground

that this testimony was not proper redirect examination;

said Court granted said motion upon the ground that

said testimony was not material; and plaintiff and

petitioner then and there duly excepted to said ruling,

and now assigns the same as error. (Eeporter's Tran-

script, p. 1557.)

(o) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by the said Honolulu Plantation Company from the wit-

ness J. A. McCandless, during his crosis-examination, to

wit:

"What is the value set on that leasehold interest of

142 acres (referring to a certain tract of 142 acres on

Ford Island, originally sought to be condemned in this

action, but as to which a discontinuance of the action

was subsequently made and filed by plaintiff and peti-

tioner and ordered by the Court)?"

Said question was objected to by the plaintiff and

petitioner upon the ground that the records of this

Court show that this entire matter was settled amicably

between the Oahu Sugar Company and the Grovernment;

that this was not proper crossi-examination; that it ij*

directed to any matter testified to by the witness in

chief; and that it has no materiallity. Said objection

was overruled by the Court, and plaintiff and petitioner

then and there duly excepted to said ruling and now
assigns the same as error. (Eeporter's Transcript, p.

180-182,)
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(p) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolului Plantation Company from the witness

J. A. Low, during his direct examination, to wit:

"Just explain the nature of your duties, and the na-

ture of your experience, and the nature of your study

on the subject (of the growth and manufacture of

sugar.)"

Said question was objected to by plaintiff and peti-

tioner upon the ground that it involves three separate

and distinct questions. Said objection was overruled

by the Court, and plaintiff and petitioner then and there

duly excepted to said ruling, and now assigns the same

as error. (Reporter's Transcript, p. 188.)

(q) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

J. A. Low, during his direct examination, to wit:

''Why not (that is to say, why was not the sugar grown

on this land by| the Honolulu Plantation Company)?"

Said question was objected to by plaintiff and peti-

tioner upon the ground that the reason why sugar was

not grown upon that land by the Honolulu Plantation

Company was wholly immaterial, because it is the fact

that should be dealt with, and not the reason which

may be had for that fact. Said objection was overruled

by the Court, and plaintiff' and petitioner then and there

duly excepted to said ruling, and now assigns the same

as error. (Reporter's Transcript, p. 192.)

(r) Said Court erred in denying the motion of plain-

tiff and petitioner to strike out the following testimony

elicited by said Honolulu Plantation Company from the

witness C. Bolte, during his direct examination, to wit:
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"Q. Now, considering the property sought to be con-

demned in the) state in which you saw it on the day that

you viewed! it, that it is in substantially the same state

on the 6th of July, 1901, considering its situation and

the uses that might be made of it, and to which it wae

adapted, and assuming that the plantation has a thirty-

nine years' lease, seven years' rental of which has been

paid, and the remaining thirty-two years is upon the

basis of a crop payment—that is, three and a half per

cent of the sugar pix)duced, and the payment of the

taxes, the lease including other land, the minimum rent

upon the other land which is not material, and assuming

there are 342 acres of cane land in the area sought to be

condemned,what in your opinion was the value of the

leasehold interest of that land on the Gth of July, 1901,

to the Honolulu Plantation Company?

"A. Four hundred and fifty thousand dollars."

Said motion to strike out was made upon the ground

that what this might be worth to the Honolulu Planta-

tion Company is not a fair test of the market value.

Said motion was denied by the Court, and plaintiff and

petitioner then and there duly excepted to said ruling,

and now assigns the same as error. (Reporter's Tran-

script, p. 210-211.)

(s) Said Court erred in denying the motion of plains

tiff and petitioner to strike out the following testimony

elicited by said Honolulu Plantation Company from Ihe

witness J. A. Lrow during his direct examination, when
resumed, to wit:

"Q. What is the value of the use of the buildings up-

on that land for the remainder of your term of the

lease?
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"A. Thirteen thousand five hundred dollars. I be-

lieve the buildings are worth that to this company, be-

cause I do not believe that there would be a vestige of

the buildings left at the termination of the lease forty

years from now."

Said motion to strike out was made upon the ground

that this testimony made no attempt to reach the mar-

ket value, and upon the ground that the value which the

use of the buildings might have to any particular in-

dividual as distinguished from the market value was

illegitimate. Said motion was denied by the Court, and

plaintiff and petitioner then and there duly excepted

to said ruling, and now assigns the same as error. (Re-

porter's Transcript, p. 223.)

(t) Said Court in denying the motion of plaintiff and

petitioner to strike out the following testimony elicited

by said Honolulu Plantation Company from the witness

J. A. Low, during his direct examination when resum-

ed, to wit:

"We have similar soil in the Halawa valley that we

have raised cane on."

Said motion to strike out was made upon the ground

that this was a comparison without side soil, and that

the question asked limited the witness to the soil on the

land sought to be condemned.

Said motion was denied by the Court, and plaintiff

and petitioner then and there duly excepted to said rul-

ing, and now assigns the same as error. (Reporter's

Transcript, p. 174-5.)

(u) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said witness
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J. A. Low, during his direct examination, when re-

sumed, to wit:

"Q. What was its (the property sought to be con-

demned) value on the 6th of July, 1901?

A. To the Honolulu Plantation Company?

Q. Yes, sir."

Said question was objected to by plaintiff and peti-

tioner upon two grounds: First, on the ground that it

does not seek to bring forth market value; and second,

upon the ground that it seeks to limit the value therein

spoken of to an individual, to wit, the Honolulu Planta-

tion Company, as disting-uished from market value.

Said objection was overruled by the Court, and plain-

tiff and petitioner then and there duly excepted to said

ruling, and now assigns the same as error. (Keporter's

Transcript, p. 179.)

(v) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said wit-

ness J. A. LfOw, during his direct examination, when re-

sumed, to wit:

'*Mr. Low, that portion of the tax return read in

evidence here, showing the statement under the heading

"Leasehold interest return of real state leases as per

schedule 'B,' |50,000—what have you to say in regard to

it, Mr. Low, by way of explanation?"

Said question was objected to by plaintiff and. peti-

tioner upon the ground that it was ambiguous, and upon

the ground that it would permit almost any sort of an-

swer, hearsay, or otherwise. Said objection was over-

ruled by the Court, and plaintiff and petitioner then and

there duly excepted to said ruling, and now assigns the

same ais error. (Reporter's Transcript, p. 230-231.)
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(w) Said Court erred in overruling the objection ol

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

W. R. Castle, during his direct examination, to wit:

"Q. What knowledge have you of the development

of the plantations in that district (meaning the District

of Ewa)?"

Said question was objected to by plaintiff and peti-

tioner upon the ground that the development of other

plantations in that district was entirely irrelevant and

immaterial to any issue in this case, said objection was

overi'uled by the Court, and plaintiff and petitioner then

and there duly excepted to said ruling, and now assigns

the same as error. (Reporter's Tr., p. 257-8.)

(x) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asiked

by said Honolulu Plantation Company from said wit-

ness W. R. Castle, during his direct examination, to

wit:

"Now, Mr. Castle, considering the property sought to

be condemned, the state which you saw it in on the day

thrt you viewed it, and assuming that it wa/s in sub-

stantially the same state on July 6th, 1901, and taking

into consideration the situation of the land and all the

uses that might be made of it, and assuming that the

plantation had a thirty-nine years' lease, and that seven

years' rental hasi been paid^, and that the rental for

thirty-two years is on the basis of three and one-half per

cent of the sugar produced, and the payment of taxe»,

the lease covering other lands in addition to this, and
for a minimum rental and assuming that 342 acres of

cane land of the land sought to be condemned—what.
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in your opinion, was the market value of that leasehold

on the 6th of July last?"

Said question was objected to by plaintiff and peti-

tioner as imraafterial, irrelevant and incomx>etent, not

justified by the evidence, and without foundation in this,

that there is no evidence here that this witness do<^

know what was the market value of such a. leasehold as

is described in the question, on July 6th, 1901. Said ob-

jection was overruled by the Court, and plaintiff and

];>etitioner then and there duly excepted to said ruling,

and now assigns the same as error. (Reporter's Tr., p.

260-1.)

(y) Said Court erred in ovenuliag the «>bjection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from ^he witness

W. W. Goodale durinig his direct examinaition, to wit:

"Now, Mr. Goodale, considering this land sought to be

condemned, in the state in which you saw it on the day

that you \iewed it, and assume that it is in substantially

the same state or was on the 6th of July last year, and

considering the situation of it and the uses that might

be made of the land and to which it was adapted, and

assuming that the plantation had a thirty-nine years'

lease, seven years' rental of which had been paid, the

rental for thirty-two years is based upon three and one-

half per cent of the sugar produced, the particular lease

covers other land as well as this, has a minimum Dasis

of rental and includes other lands, and assume that

there is three hundred and forty-two acres of cane land,

what, in your opinion, is the mai-ket value of the lease-

hold to the Honolulu Plantation Company of the land

soug^ht to be condemned on the 6(th of July last?"
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Said question was objected to by plaintiff and peti-

tioner as immaterial, irrelevant and incompetent, and

without foundation, in this, that it is not a fair state-

ment of the evidence, and without foundation, in this,

that it does not appear that the witness does know the

market value of such property on the 6th of July, 1901.

Said objection was overruled by the Court, and plaiutih

and petitioner then and there duly excepted to said rul-

ing, and now assigns the same as error. (Reporter's Tr.,

p. 271-2.)
,

(z) Said Court erred in. overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

rj. F. Kenton, during his direct examination, to wit:

"Now, considering this property sought to be con-

demned in the state that you saw it, on that day that

you viewed it, and assuming that it is in substantially

the same situation on the 6th of July, 1901, and assuming

that that there is a lease for thirty-nine years, >seven

years of which has been paid up and the rental for thirty-

two years is on the basis of three and one-half per cent

of the sugar produced, the lease covers other land as well

as this, has a minimum rental which, however, has no

materiality to the question—the payment of taxes, and

considering all the uses and purposes to be made of the

land and the situation in which it exists on thai day,

and assuming, further, that there was three hundred

and forty-two acres of cane land within the area sijught

to be condemned, what in yonr opinion was the market

value of the leasehold interest of the Honolulu Planta-

tion Company on the 6th day of July last year?"

Said question was objected to by the plaintiff and peti-
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tiojier as immaterial, irrelevant and incompetent, and

not an accurate and faithful statement of the evidence,

and without founda^tion in this, that it does not appear

that the witness knows what the market value of said

leasehold interest was at the time mentioned. Said ob-

jection, was overruled by the Court, and plaintih and

petitioner then and there duly excepted to said ruling

and now assigns the same as error. (Reporter's Tran-

script, p. 284-1).)
i

(aa) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

F. Meyer, during his direct examination, to wit:

"Well, considering the property sought to be con-

demned as to its location and all the uses- that could

be made of it, and assuming that it is substantially in

the same situation as it was on the fith day of July, 1901,

and assuming that there is a lease of thirty-nine years,

seven years of which are paid up, and thirty-two years

of which are on the basis of three and one-half per cent

of the sugar produced together with the payment of

taxes, and also saying that there is a minimum rental.

The COURT.—There should be an addition, that this

three and one-half per cent should not be less than four

thousand dollars per year.

Mr. SlfiLIMAN (Continuing.'i— And assuming, also,

that there are 342 acres of cane land in the area sought

to be condemned, what, in your opinion, was the market

value of the leasehold interest on the 6th of July, 1901?"

Said question was objected to by plaintiff and peti-

tioner as incompetent, irrelevant and immatfrial, as not

a fair anrl accurate statement, as not a competent, hypo-
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thetical question, and as without foundation, in this,

that it does not appear that the witness knows the

market value on the fith of July, 1901. Said objection

waisl overruled by the Court, and plaintiff and petitioner

then and there duly excepted to said ruling:, and now as-

signs the same as error. (Reporter's Transcript, p. 292-3.)

(bb) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witntess

A. Ahrens, durinig his direct examination, to wit:

"Now, considering the property' sought to be con-

demned and in the same space in which you, saw it on

the day that you viewed, that is in October, and assum-

ing that it was in sul>stantially the same situation that

it was on July 6th, 1901, and after taking into considera-

tion the use that might be made, the purpose to which

it is adapted, and assuming that there is a. thirtv'-nine

years' lease, seven years of which are paid up. and the

balance of the term is upon the basis of a three and one-

half per cent of the stock, and I will also state for

your information that there is a minimum basis in which

includes other land, now, al«o assuming that there was

842 acres of cane land included within the 561 acres,

what, in your opinion, was the market value of the lease-

hold interest on the 6th of July last?"

Said question was objected to by plaintiff and peti-

tioner as irrelevant and incompetent, and not a proper

and accurate statement of the testimony, and as without

foundation, in this, that it does not appear that the wit-

ness knoAvs what the market value of such a leasehold

was on July 6th, 1901. Said objection was overruled

l.y the Court, and plaintiff and petitioner then and there
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duly excepted to said ruling, and now assigns the same

as error. (Eeporter's Transcript, p. 300.)

(cc) Said Court erred in overruling-, the objection of

plaintiff and petitioner to the following question asked

by the Honolulu Plantation C5ompany from the witness

J. T. Crawley, on direct examination, to wit:

"Mr. SILLIMAN.—What do you know about it?

"The WITNESS.—About the productive capacity of

this soil? i

"The COURT.—Of this land?"

Said question was objected to by plaintiff and petition-

er upon the ground that it was immaterial, irrelevant

and incompetent, and called for mere speculation, and

that there was no foundation upon which any reasonable

person could base an opinion. Said objection was over-

ruled by the C^ourt, and plaintiff and petitioner then and

there duly excepted to said ruling, and now assigns the

same as error. (Reporter's Transcript, p. 305-6.)

(dd) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

iby the Honolulu Plantation Company from the witness

J. F. Morgan, during his direct examination, to wit:

"Now, Mr. ^Morgan, taking into consideration the pro]v

erty sought to be condemned and its location and situa-

tion, and what can be done with the situation as you

saw it on the day that you viewed it, the uses and pur-

poses that the land can be put to, and assuming that the

Honolulu Plantation Company has a thirty-nine years'

lease, seven years of which were paid up, and the bal-

ance of the term is based upon three and one-half per

cent of the sugar produced from the land, the lease also

covering other land, having a rental basis, and assura-
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ingi that tbero was 342 acres of cane land upon the land

sought to be condeniDed, wliat wiouid you say was the

market value of the leasehold interest on the 6th of July,

1901?"

Said question was objected to by plaintiff and petition-

er as irrelevant and incompetent, and not a proper or ac-

curate statement of the evidence, and as without founda-

tion, in this that it does not appear that the witness does

know what the going market value was on July Gth,

1901.

Said objection was overruled by the Ck)urt, and plain-

tiff and petitioner then and there duly excepted to said

ruling, and now assigns the same as error. (Reporter's

Transcript, p. 312-13.)

(ee) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asiked

by said Honolulu Plantation Company from said witness

J. F, Morgan, during his redirect examination, to wit:

"How many mills are there in the vicinity of this

land?"

Said question was objected to by plaintiff and petition-

er as irrelevant, immaterial and incompetent and not

proper redirect examination. Said objection was over-

ruled by the Court, and plaintiff and petitioner then and

there duly excepted to said ruling, and now assigns the

same as error. (Reporter's Transcript, p. 316.)

(ff) Said Court erred in overrulimg the Objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness

L. A. Thurston, during his direct examination, to wit:

"Now, considering the property sought to be con

domned, Mr. Thurston, was in the same state in which

you saw it on the day on which you visited it last, and
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a-^suming^ thait it was in substantially the same state

and condition on the 6th of July, 1901. And taking into

consideration the location of the land and of the uses

to which it might be put, and to which it was adapted,

and assuming the plantation has thirty-nine years' lease,

seven years' rental of which is paid up, anr] the rental

for thirty-two years thereof is on a basis of three and

one-half per cent of the sugar produced, and the pay-

ment of taxes (I will say thait the leasehold covers other

land and has a minimum rental of $4,000, covering prac-

tically 2,000 acres, and assuming that there was 342

acres of cane land in the area sought to be condemned,

what is your opinion of the market value of that lease-

hold interest on the 6th of July, 1901?"

Said question was objected to by plaintifiE and peti-

tioner as irrele^'ant and incompetent, and as not a faith-

ful and accurate statement of the evidence and without

foundation, in this, that it does not appear that the wit-

ness knows what the market value of this leasehold was

on th^ 6th of July, 1901. Said objection was overruled

by the Court, and plaintiff and petitioner then and there

duly excepted to said ruling, and now asisigns the same

as error. (Reporter's Transcript, p. 319-20.)

(gg) Said Court erred in overruling the objection of

])laintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said witness

L. A. Thurston, during his redirect examination, to wit:

"What can you say as to the quality of the soil on the

land sought to be condemned as to its producing any

crop of sugar?"

Said question was objected to by plaintiff and peti-

tioner as immaterial, irrelevant and incompetent, and

not proper redirect examination. Said objection was
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overruled by the Court, and plaintiff and petitioner then

and there duly excepted to said! ruling, and now assigns

the same is error. (T^eporter'si Transicript, p. 323.)

(hh) Said Court erred in overruling the objection of

plaintiff and petitioner to the following qurf3ition asked

by said Honolulu Plantation Company from the witness

J. R. Higby, durimg his direct examination, to wit:

"Are you able to state the use of those buildings for

f],p term of thirty-nine years?"

f^Spiid question was objected to by plaintiff and peti-

tio7ier as irrelevant and incompetent, and upon the

furtlior ground that it does not call for market value,

but r-alls for merely an individual or personal value.

vSaid objection was overruled by the Court, and plaintiff

and petitioner then and there duly excepted to said rul-

inlg and now assigns the same as error. (Reporter's

Transcript, p. 325.)

(ii) Said Court erred in its charge to the jury upon

the subject of expert and opinion evidence, in charging

and instructing said jury that "great weight should al-

ways be given to the opinion honestly expressed and

fairly given of those persons familiar with the subject."

(1j) Said Court erred in refusing to give the jury the

first instruction requested by plaintiff and petitioner.

(kk) Said Court erred in refusing to give to the jury

the second insitruction requested by the plaintiff and

petitioner.

(11) Said Court erred in refusing to give to the jury

the fourth instruction reque«ited by the said plaintiff

and petitioner.

(mm) Said Court erred in refusing to gnve to' the jur\^

the fifth instruction requested by said plaintiff and peti-

tiomer.
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inn) Said Court erred in refusing to give to the jury

the sixtli instruction requested by said plaintiff and

petitioner.

(oo) Said Court erred in refusing to give to the jury

the seventh instruction requested by said plaintifl' and

petitioner.

(pp) Said Court erred in refusing to give to the jury

the eighth instruction requested by said plaintiff and

petitioner.

(qq) Said Court erred in refusing to give the jury the

ninth instruction requested by said plaintiff and peti-

tioner.

(rr) Said Court erred in x)ermitting and receiving the

verdict rendered by the jury heroin.

(ss) Said Court erred in authorizing, ordering and per-

mitting a trial by jury herein.

(tt) Said jury having returned its verdict herein, on

March Itth, 1902, plaintiff and petitioner then and there

duly excejvted to said verdict upon the following

grounds: 1. That said verdict is excessive, in this, that

it attempts to award excessive, unreasonaible and inicon-

sistent compensation; 2. That said verdict is contrary

to and against the law and the evidence herein; 3. That

said verdict is not sustained or justified by either the

law or the evidence herein, or the weight of the evidence

hjerein, and that said evidence is insuflBcient to justify

said verdict; and 4. That said verdict is contrary' t<»

and against the charge of the Court herein; and said

plaintiff and petitioner then and there gave due notice of

its intention to move for a new trial herein; and said ex-

ceptions to said verdict are now relied upon by said

plaintiff and petitioner as ground for new trial, and

plaintiff and petitioner now assigns the same as error.
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And in further support of this motion for a new trial,

saiid plaintiff and potationer relies upon any error ap-

parent from the pleadings, reporter's transcript of testi-

mony, and all other papers and documents on file in said

cause and court, not covered by the grounds of exception

hereinabove set forth.

Plaintiff and petitioner makes a part of this motion

Ihe Reporter's Transcnpt of the testimony and his rec-

ord of all proceedings had upon the trial of said cause,

as well as all exhibits, papers, pleadings and documents

in said cause, including the request of plaintiff and peti-

tioner for instructions to said jury, and any other paper

now on file in said cause and court, or forming any part

of the record or papers in said cause, and in particular,

plaintiff and petitioner makes the entire Reporter's

Transcript of the testimony and the rulings of the Court

herein, a part of this motion for a new trial, and of the

specific grounds hereinaibove set forth.

Dated, Honolulu, Hawaii, March 20th, 1902.

ROBERT W. BRECKONS,

United States Ajttorney for said District,

J. J. DUNNE,

Assistant United States Attorney for said District, Coun-

sel for Plaintiff and Petitioner.
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Exhibit "A."

[Title of Court and Cause.]

AFFIDAVIT OF J. J. DUNNE, ESQ.

United States of America,
'}^ss.

Territory of Hawaii.

J. J. Dunne, being first duly sworn, dejwses and says:

I am, and during; all the times herein mentioned have

been Assistant United States Attorney in and for said

District, and in charge of the above-entitled litigation.

T am familiar with said litigation from its commence-

ment to the present time. Among said defendants and

respondents who appeared and made answer jn said liti-

gation, is the Honolulu Plantation Company, a corpora-

tion. After issue joined between said plaintiff an4 peti-

tioner and said Honolulu Plantation Company, the trial

of the issue between said parties was set down by said

Court for Monday, December 23d, 1901, and on said last-

mentioned date, said trial commentced. Said trial was

had between the same parties, and upon the same plead-

ings as in the second trial hereinafter referred to as com-

mencing on March 3d, 1902. Said trial proceeded until

Friday, January 10th, 1902. when the testimony was
closed, and the cause ar<rued to the jury. Thereafter, on

January 11th, 1902, the jury was charged amd retired

to deliberate upon its verdict. Thereafter, on Monday,

eTanuary 13th, 19'92, the verdict of said jury in said cause

was received and read in open court. Said verdict was
in writing and is now part of the files in said cause and

court, and is hereby expressly referred to and made a

part of this affidavit. Said verdict found the value of
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all improvements upon the condeonned property to be

$15,208, and the value of the leasehold interest in the

condemned property to be $89,792; making a total of

$105,000. Counsel on each side then and there duly ex-

cepted to said verdict as being contrary to the law and

the evidence and the weight of the evidence, and gave

notice of motion for a new trial. Thereafter, within due

time, to wit, on January 15th, 1902, said plaintiff and pe-

titioner prepared, served and filed its notice of motion

for a new trial, and its motion for a new trial; and there-

after, on January 18th, 1902, said motion for a new trial

came on regularly in said court for hearing and disposi-

tion, and was submitted to said Court for decision without

oral argument, but on briefs. Thereafter, in said cause,

on January 25th, li902, said Court made, guve and ren-

dered its written decisions upon said motion for a new

trial hereinabove mentioned, and said written decision

is hereto attached, made a part of this affidavit, and

marked Exhibit No. 1. Thereafter on January 2Tth,

1902, said Honolulu Plantation Company, in open court,

declined to remit from said verdict the sum of |30,000

as suggested in said written decision of said Court here-

inabove mentioned, and thereupon said Court ordered

that the new trial of said cause be set for March 3d, 1902,

in said court. Thereafter on Monday, March 3d, 1902,

as hereinabove stated, the second trial commenced of the

issue joined herein between said plaintiff and petitioner

and said Honolulu Plantation Company; and said second

trial proceeded until March 11th, 1902, when it was ar-

gued by counsel and the charge of the Court given to

the jury; and on said March 11th, 1902, said jury made,

gave and rendered its verdict, which said verdict is in
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writing, and is now part of the files in said cause' and

court, and is hereby expressly referred to and made a

part of this affidavit. Said verdict found the value of

all improvements upon the property condemned in this

action to be |8,523, and found tlhe value of the leasehold

interest in the condemned property to be $94,000, mak-

ing a total of $102,523. To said verdict so rendered on

said second trial of said action, plaintiff and petitioner

duly excepted upon the following gTounds, to wit:

1. That said verdict is excessive in this, that it at-

tempts to award excessive, uni'easona/ble and inconsist-

ent compensation; 2. That said verdict is contrary to

and against the law and the evidence herein; 3. That

said verdict is not sustained or justified by either the

law or the evidence herein^ or the weight of the evidence

herein, and that said evidence is insufficient to justify

said verdict; 4. That said verdict is contrary to and

against the charge of the Court herein; and plaintiff and

petitoner then and there gave notice of motion for a

new trial. And said verdict was excepted to by said

Honolulu Plantation Company also, as contrary to the

law and the evidence and the weight of the evidence;

and said Honolulu Plantation Company also gave notice

of motion for a new trial.

I further show that in this second trial the parties

were the same as in the first trial; and that in the second

trial the pleadings were the same as in the first trial;

and in this behalf I refer to and make a part hereof, the

pleadings now on file in said cause. I further show that

on the first trial of this cause, six witnesses were called

on behalf of plaintiff and petitioner in its case in chief,

two of whom (J. W. Pratt and J. A. Low) were called
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to ideoitdfy sundry documentary evidence, and two of

whom (U. S. G. White and C. F. Pond) were called to de-

scribe the characteristics of the land scught to be con-

demned, and two of whom (F. K. Archer and A. K. Her-

bert) were called to place valuations upon the leasehold

interest of said Honolulu Plantation Company sought to

be condemned in said action. 1 further show that on

the second trial of this cause, seven witnesses were called

on behalf of plaintiff and petitioner in it's caise in chief,

two of whom (F. J, Church and J. W. Pratt) were called

to identify sundry and documentary evidence, and two

of whom (U. S. G. White and F. W. Thrum) were called

to describe the characteristics of the land sought to be

condemned, and three of whom (F. K. Archer, L. L. Mc-

Oandless and J. A. McCandless) were called to place

valuations upon the leasehold interest of said Honolulu

Plantation Company sought to be condemned in said ac-

tion.

I further show that on the first trial of thi« cause,

eleven witnesses were called on behalf of said Honolulu

Plantation Company, upon its case, three of whom (G. J.

Wagner, eJ. T. Crawley and Wong Koon Chan) were

called to describe the characteristics of the land sought

to be condemned, and eight of whom (J. A. Low, W. W

.

Goodale, A. Ahrens, G. Kenton, F. Meyer, C. Bolte, W. R.

Castle and L. A. Thurston) were called to place valua-

tions upon the leasehold interest of said Honolulu Plan-

tation Company sought to be condemnd in said action.

I further show that on the second trial of this cause, four

teen witnesses were called on behalf of said Honolulu

Plantation Company upon its case, three of whom (W.

E. Sauer, J. T. Crawley and E. Ward) were called to de-



766 The United States of America vs.

scribe the characteristics of the land sougiht to be con-

aemned, and nine of whom (J. A. Low, 0. Bolte, W. K.

Castle, W. \V. Goodaie, G. Kenton, F. Meyer, A. Ahreus,

J. F. Maiigan and L. A. Thursiton) were called to place

valuations upon the leasehold interest of said Honolulu

Plantation Company sought to De condemned in said ac

tiou and two of whom (J. K. Higby and William Wagner)

were called to desciibe the charaoteiistics and value of

the user of the buildings upon the land sought to be

condemned. 1 further show that upon the hi-st trial of

tliis cause, no witnesses were recalled in rebuttal by

either side, and that upon the second trial of this cause

two witnesses (U. L). Fender ana G. A. Howaixi) were

called on behalf of plaintitt and petitioner m reouttal,

to describe tne characteristics and value of- the user of

tUe bmldings upon the land sought to be condemned,

and that one witness, J . A. Low, was recalled upon this

last-mentioned subject by said Honolulu Plantation

Company. 1 further show that the evidence received

upon each of said trials was suibstantially the same—the

great mass of it was the same on both trials. And such

minor differences as may have exis^ted between the cases

made by the respective parties upon said trials are here-

inabove set forth, and in this behalf I show that in the

above-entitled action between the same parties, upon tne

same pleadings, and upon the same evidence, the "full

compensation" of said Honolulu Plantation Company

herein "for its damages of every kind and character in

this case," was formerly, to wit, on January 25th, 1902,

adjudicated by said Court not to exceed the sum of

175,000.

J. J. DUNNE.
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Subscribed and sworn to before me this 20tli day of

March, 1902.

[Seal] W. B. MALING,

Clerk of siaid Oourt.

By Frank L, Hatch,

Deputy Clerk.

Exhibit No. 1.

[Title of Court and Cause.]

DECISION OF THE COUliT ON MOTION OF PLAIN-

TIFF FOK NEW TKIAL.

This action was brought by the United States to oon-

deuin the leasehold interest of the deieindant, the Hon-

olulu Plantation Company, in 5t)1.2 acres of the lands

desired by the United States, for a naval station.

A jury rendereil a veraict therein on the iSth day of

January, lyUii, allowing $89,792 as the value of the lease-

hold in the 501.2 acres ot land, and the sum of ^15,208

as the value of the improvements on the said land, mak-

ing a total of $105,000 for the whole interest of the de-

fendant in the said lands.

When the verdict was rendered, both counsel foi'

plaintiff and defendant demanded a new trial, the plain-

tift following up such a demand by the proper notice

of intention to move for a new trial on a day certain.

On that day the matter was submitted on briefs to be

filed.

The principal question involved in the motion in the

judgment of the Court is as to the verdict ^beinig excessive

in amount, and not borne out by the weight of the evi

dence.

It is presumed that that jury intended to be controlled
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in fixing the value of the leasehold interest in the lands

by a preponderance of the evidence; but in the judgment

of the Court they failed to do this.

I will review a few of the estimates placed upon the

leasehold interests: Mr. Archer, the assessor of the Ter-

ritory, and apparently a disinterested witness, placed a

valuation of $25 per acre on the leasehold interest on this

land. Mr. Herbert, to all intents an unwilling witness

for the plaintiff, placed a valuation of from $75 to $100

per acre on the 342 acres shown by the evidence to have

been cleared, and $25 per acre on the remaininig 219

acres, making an average of from $54 to $71 per acre oa

the whole 5G1.2 acres.

The testimony of 3Ir. Low, the manager of the defend-

ant, and who represented the defendant throughout the

trial, is glaringly and curiously inconsistent. He gave

five different estimates as to the value of this leasehold,

four of them widely varying. In his sworn answer filed

herein, he alleges that the defendant would be damaged

by the taking of this land in the sum of $200,000 less

$55,055 for alleged improvements on said land, placing

the valuation of the leasehold in the lands alone at

$144,045.

On the trial the same witness testified that the whole

interest of the defendant in the leasehold in these lands

was worth $400,000.

He further testified that the valuation of the land was

$300 per acre without the encumbrances of the leases, but

with the leases it would be worth $2G2 per aero, or about

v*iiat the average of the estimates of Archer and Herbert

would be in this case.

It further appears that in accordance with the laws of
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the territory, Mr. Low, acting as the manager of the

defendant, made a return to the assessor for the year

1900, in which he swore to the value of the leasehold in-

terests of the defendant in 4,720 acres of land, including

the 561.2 in controversy, at |50,000; making an average

value of about $15 per acre; while for the year 1901, he

returned the same leasehold interests covering a trifle

more acreage amounting to 4,774 acres, and including

the same 561.2 acres in controversy, at |50,000, an aver-

age of $17 per acre.

The evidence showed that a portion of these leased

lands other than the 561.2 acres are now and for tw^o

years last past has been cultivated to cane and appar-

ently are quite as valuable as the land in controversy.

It is further in ev^idence that these tax returns are

required by law to be and were sworn to by Mr. Low
representing the defendant, and it is further required by

said law that these returns shall represent the actual

cash value of the property. It is presumed that the de-

fendant through its manager, Mr. Low, was swearing to

the truth when these returns were made, and if so, how-

is this testimony on the trial to be reconciled therewith?

The compensation for this leasehold must be just, and

it must be admitted that defendant should not have a

judgment for more than its property is worth, and the

value of the property to be taken must be fixed by the

rational and usual means. This value should have been

obtained by tihe jury from a fair and reasonable analy-

sis of all the e\idence given by the witnesses on the trial.

So the Court is largely controlled in deciding this mo-

tion by the admitted sworn statements of Mr. Low as ro

the value of the leasehold interests in this land at a time
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when there was no reason to inflate its value. Low musx

have known, more ot tne value oi this leasehold than

any other witness called by the defendant or by plaintiff,

and courts will not permit interested parties to blow

hot and cold according to their developed interests in

a case at bar.

And again, it is not denied that within three years

before the commencement of this case, the Dowsett lease

which had then ten years to run was purchased outright

by the defendant, including all rents fully piaid up for

the sum of |20,0'00. This lease then and now covering

(including the 561.2 acres in controversy) some 2,900

acres of land, of which the defendant is now in posses

sion under said lease and much of which is being culti-

vated.

There is no testimony that this land has ever pro-

duced any income, and while 342 acres of the 561.2 has

been cleared, it has never been cultivated to cane nor

has any crop ever been produced upon it. And while

it may be possible to raise cane on this land or part

of it with plenty of water, yet it is shallow and much of

it is adobe.

The testimony of the eight witnesses called for defend-

ant as experts, as to the value of this leasehold interest,

varied in amounts from |400,000 to |239,400. In the

mind of the Court, these estimates were exaggerations

and were greatly in excess of any value shown to be pos-

sessed by this leasehold interest by the party chiefly in

interest, the defendant, through its manager Mr. Low

—

they were mainly lumping estimates of the value of the

property and apparently purely speculative, based upon

What this land might possibly produce under given con-
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ditions not shown to exist, and from a careful examina-

tion of the testimony of at least four of these witnesses

{}\t. Ahrens, Mr. Goodale, Mr. Renton and Mr. Meyers,

all of whom were plantation managers), it will be seen

that in! each instance a value is fixed upon this leasehold

interest of 561.2 acres far in excess of the amount of the

valuation approximately placed upon the lands on the

plantation in which they were each manao^ers, and in

some of them largely interested. These latter planta-

tions had long been cropped with cane and are all pro-

ducing incomes now, while no income has ever been pro-

duced from this land nor cane grown thereon.

Neither the jury nor the Court is bound by the opin-

ions of expeit witnesses unless they are in harmony with

the weight of the testimony; but it may consider them

in connection with all the other facts in evidence.

In view of all of the circumstances a new trial might

possibly be properly had. As has been before stated,

upon the rendition of tlie verdict of this case, a demand

for a new trial was made by both counsel for plaintiff

and defendant, neither of whom was satisfied with the

verdict of the jury.

However, upon a careful consideration of the reasons

advanced both for and agaiiust the motion made by

Die plaintiff, and after a lengthy examination of the

whole of the record including the testimony offered on

behalf of both parties and of the able briefs filed herein,

I am of the opinion that the amount of the verdict ren-

dered by the jury is excessive and not in c<mformity with

tlie weight of the evidence. The Court will not inter-

pose its judgment in opposition to that of the jury by

cxprei^sing an amount wbich in its opinion would be a

inst compensation for the property of the defendant, but
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if the jury had returned a verdict in any airiount not to

exceed seventy-five thousand dollars, this Court would

have allowed a judgement to have been entered in accord-

ance therewith.

It is therefore the judgment of the Court that if the

defendant remits from the verdict rendered in its favor

thirty thousand dollars, leavinig the sum of seventy-five

thousand dollars as full compensation for its damages

of every kind and character in this case, then the mo-

tion made by the plaintiff for a new trial will be denied.

This electiom! must be made by the defendant within

three days from the date hereof by the filing with the

clerk of this court a written consent to the^ modification

of the verdict in that particular, and the entry of the

judgment in accordance therewith. Otherwise a new

trial will be granted.

January 25th, 11)02.

(Signed) ESTEE,

Judge.

And be it further remembered that thereafter, to wit,

on May 5th, 1902, said motion for said new trial was sub-

miitted on briefs to said Court for its decision; said de-

fendant, said Honolulu Plantation Company, filing its

brief on JNIay 9th, 1902, and said plaintiff and petitioner

filing its brief on May 10th, 1902.



The Honolulu Plantation Company. 773

And be it further remiemibered that thereafter, to wit,

on May 13th, 11)02, said Court made, gave and rendered

its decision npon said motion for said new trial, and said

decision was and is as follows, to wit:

Jn the United States District Court, in and for ths District

of Hawaii.

THE UNITED STATES OF AMERICA,

vs.

THE HONOLULU PLANTATION COM
PANY (a Corporation) et al.

!

Opinion on Motion of Defendant for New Trial,

On the third day of March, 1902, the above case came

on for the second trial before a jury. Witneisses were

produced and sworn for both sides, and the case heard.

On the eleventh day of March, 1902, the jury returned a

verdict in favor of the complainant condemning' the

leasehold interest in the 561.2 acres of land as described

in the bill of complaint, and also rendered a money ver-

dict in favor of the defendant, assessing tbe just com-

pensation for the said leasehold interest of the defend-

ant in the said landsi at the sum of fl05,523.

On the twentieth day of March, 1902, a notice and mo-

tion for new trial was made and filed on the part of

the complainant in the action. The grounds of such mo-

tion were stated generally to be the following:

1. Insufficiency of the evidence to justify the verdict.

2. That the verdict was contrary to and against the

hiw and the evidence.
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3. That said verdict is not sustained by either the

law or tlie evidence, or the weight of the evidence here-

in.

4. That the said verdict is excessive in this, that it

attempts to award excessive, unreasonable and incon-

sistent compensation or damages herein.

5. That the verdict is contrary to and against the

charge of the Court herein.

6. Errors in law occurring at the trial and excepted

to by the plaintiff.

An assignment of errors under each of said grounds

is also specified, which it is unnecessary to herein set out.

The hearing on said motion for new trial was post-

poned from time to time but wns finally submitted on

briefs on the fifth day of May, 1902.

This case has been twice tried before a jury, the object

being to fix the value of the defendants' leasehold in-

terest in the 5fil.2 acres of land described in the com-

plaint, and in both cases the verdicts were practically

the same, the difference in amount being n'^mmal.

The verdict in the first case was $105,000, and it was

deemed excessive by the Court, who for that reason

granted a new trial unless the defendant would accept

a diminished amount; namely, $75,000. This the de-

fendant declined to do, and the second trial was there-

fore had, resulting in the verdict of |102,52.3, as before

istated. This amount the Court also believes to be ex-

cessive above the sum of $75,000, in view of all the testi-

mony in the case a.s it i>resented itself to the mind of

the Court. And while it seems to be well settled that

nnder the law, the Court can again set the verdict aside

and grant a new trial upon the same terms as in the

former trial if in its discretion it sees fit to do so, yet
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the consensus of the best judgment of the courts as

found in the decisions is, that where no rule of law has

been violated, the Court will not, after two concurring

Aerdicts, grant a new trial if the questions to be tried

depend wholly on ma/tters of fact; although the verdict

is, in the judgment of the Court, against the weight of

the evidence. (Joyce vs. Charleston Ice Manufacturing

Co., 50 Fed. 371-5, Clark vs. Barney Dumping Co., 101)

Fed. 235.)

I might say in this case as was said by the Court in

the case of Frost vs. Brown, 2 Bay, 139, where as in

the case at bar two trials were had resulting practically

in the same verdict, that "although I would, never sur-

render a plain and certain rule of law to the caprice of a

jury or any number of juries, yet in a case where the

law is complicated with facts so that the construction

and application of it must depend on the findings of

facts, two concurring verdicts, even against the opin-

ion of the judges, ought to be conclusive." (Joyce vs.

Charleston ^Ffg. Co., supra.)

I have made an examination of the very lengthy as-

signment of errors of law alleged to have occurred at the

trial of this case, and have read with much care the

elaborate brief of the counsel for complainant, in addi-

tion to the brief of defendant's counsel. I do not deem

it necessary to go into an exhaustive discussion of those

alleged errors. No reason has been presented to me

which I think is sufficiently forceful to lead me to change

my views as indicated by my rulings at the trial; and

while some slight errors may have and doubtless did

creep into the record, yet I find none which in my judg-

ment were material, or so prejudicial to the interests of
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the complainant as to have materially influenced the ver-

dict oif the jury.

The motion for a new trial is therefore denied.

May 13tli, 1902.

ESTEE,

Judge.

And ibe it further remembered that thereafter »aid

Court made, gtave, rendered and filed its judgment herfun

upon 'and pursuant to said verdict, as said judgment now

otppears in the files of said Court and cause; to which

said judgment and to the making, giving, rendering and

filingi thereof and the whole thereof, said plaintiff and

petitioner then and there duly excepted. (Exception No.

49.) And said plaintiff and petitioner now assigns the

same as error.

Assignment and Specifications of Errors.

And now comes the above-named plaintiff and peti-

tioner and assigns and specifies the following errors oc-

curring at the trial of said action, to wit:

1. Particulars wherein the evidence is insufficient to

justify said verdict.

(a) Said evidence is wholly insufiicient to justify said

verdict in this, that there is no evidence to support the

finding that the market value of the leasehold interest

of said Honolulu Plantation Company in the land in-

volved herein is of the sum of .|94,000, or any other sum

in excess of $75,000; and in this behalf plaintiff and peti-

tioner shows in and by the affidavit of J. J. Dunne, Esq.,

Assistant United States Attorney for said District, here-

to attached, made a part hereof, and marked Exhibit

"A," and in and by the judgment of said Coiurt in said

aflBdavit set out, that, in the aibovie-entitled action be-
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tween the same parties, upon the same pleadings, and

upon the same evidence, the "full compensation" of said

Honolulu Plantation Company herein "for its damages

of every kind and character in this case," was formerly,

to wit, on January 25th, 1902, adjudicated by said Court

i\Qft to exceed the sum of $75,000; said "full compensa-

tion" including said market value of said leasehold in-

terest.

(b) Said evidence is wholly insufficient to justify said

verdict in this, that there is no evidence to support the

finding that the market value of all improvements ux)on

the property condemned in the above-enttitled action is

of the sum of |8,523, or any other sum ; and in this be-

half plaintiff and petitioner shows in and by the affida-

vit of J. J. Dunne, Esq., Assistant United States Attor-

ney for said District, hereto attached, made a part here-

of and] marked Exhibit "A," and in and by the judigment

of said Court in said affidavit set out, that, in the above-

entitled action between the same parties, upon the saine

pleadings, and upon the same evidence, the "full com-

pensation" of said Honolulu Plantation Company herein

for "its damages of every kind and character in this

case," was formerly, to wit, on January 25th, 1902, ad-

judicated by said Court not to exceed the sum of $75,000.

(c) The evidence is wholly insufficient to juistify said

verdict in this, that it wholly fails to show that said

Honoiulu Plantation Company is entitled to receive as

compensation of damages for the taking and condemna-

tioni of their leasehold interests in the land involved in

the aibove-entitled action, any sum whatever in excess of

$75,000.

(d) The evidence is wholly iDJSufficient to justify said

verdict in this, that it wholly fails to show that said
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Honolulu Plantation Oomijany is entitled to receive as

compensation or damages for the taking and condemna-

tion of improvements upon said land

—

2inj sum what-

ever.

(e) Said evidence is wholly insufficient to justify said

\erdict in this, that it wholly fails to show any value of

said leasehold interest in excess of |75,000.

(f) Said evidence is wholly insufficient to justify said

verdict in this, that it wholly fails to show either the

existence upon the land condemned herein of any im-

provements, or the market value, if any, of such improve-

ments.

2. Particulars in which said verdict is contrary to and

against the law and the evidence.

(a) Said verdict is contrary to and against the law

and the evidence in this, that it was made, given and

rendered by a jury.

(b) Said verdict is contrary to and against the law

and the evidence, because of errors of law occurring

during the trial and excepted to by plaintiff and peti-

tioner; and plaintiff and petitioner hereby makes ex-

press reference to the detail specifications herein includ-

ed in the asisignment of errors under the paragraph No.

6, hereinafter set forth, and makes them and each of

them part and parcel of this specification.

(c) Said verdict is contrary to and against the law

and the evidence, because of the insufficiency of the

evidence to justify said verdict, and said plaintiff and

petitioner hereby makes express reference to the detail

s.pecifications herein included in the assignment of er-

rors under the paragraph No. 1, last hereinbefore set

forth, and makes them and each of them part and par-

cel of this specification.
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(d) Said verdict is contrary to and against the law

and the evidence, because of its finding that the market

value of the leasehold interests of said Honolulu Plan-

tation Company in the land herein condemned is of the

sum of 194,000, -or any other sum whatever in excess

of 175,000.

(e) Said verdict is contrary to and against the law

and the evidence, because of its finding that the value

of all improvements upon the property condemned in

the above-entitled action is of the sum of f8,523, or any

other sum whatever.

(f) Said verdict is contrary to and against the law

and the evidence, because as shown in and by the affi-

davit of J. J. Dunne, Esq., Assistant United States At-

torney for said District, hereto attached, made a part

hereof, and marked Exhibit "A," and in and by the judg-

ment of said Court in said affidavit set out, it appears

that in the above-entitled action between the same par-

ties, upon the same pleadings and upon the same evi-

dence, the "full compensation" of said Honolulu Plan-

tation Company herein "for its full damages of every

kind and character in this case," was formerly, to wit,

on January 25th, 1902, adjudicated by said Court not

to exceed the sum of $75,000.

3. Particulars in T^hich said verdict is not sustained or

justified by e ther the law or the evidence or the

weight of the evidence.

(a) Said verdict is not sustained or justified by either

the law or the evidence or the weight of the evide»*ce

herein, because said verdict is contrary to and against

the law and the evidence in this, that it was ma'^.e,

given and rendered by the jury.
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(b) Said verdict is not sustained or justified by either

the law or tlie evic.ence or the weight ot the evideMce

herein, because of errors of law occurring during iihe

trial and excepted to by plaintiff and petitioner; Knd

plaintiff and petitioner hereby makes express reference

to the detail specific ations' herein included in the assi>^n-

ment of errors und iv paragraph No. 6, hereinafter jet

forth, and makes tl em and each of them part and par-

cel of this specifics tion.

(c) Said verdict . s not sustained or justified by eitier

the law or the evid mce or the weight of the evidej ee,

herein, because of the insufficiency of the evidence to

justify said verdici ; and said plaintiff' and petitioner

hereby makes express reference to the detail specifica-

tions herein includtd in the assignment of errors under

the aforesaid paraj^raph No. 1, last hereinabove set

forth, and makes them and each of them part and par-

cel of this 'Specification.

(d) Said verdicc is not sustained or justified by

either the law or the evidence or the weight of the evi-

dence herein, because of its finding that the market

value of the leasehold interest of said Honolulu Plan-

tation Company in the land herein condemned is of the

sum of fi)4:,000 or any other sum whatever in excess

of 175,000.

(e) Said verdict is not sustained or justified by either

the law or the evidence or the weight of the evidence

herein, because of its finding that the value of all im-

provement upon the property condemned in the above-

entitled action is of the sum of |8,523, or any other sum

whatever.

(f) Said verdict is not sustained or justified by either

the law or the evidence or the weight of the evidence
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herein, because as shown in and by the affidavit of J. J.

Dunne, Esq., Assistant United States Attorney for said

District, hereto attached, made a part hereof, and mark-

ed Exhibit '^A," and in and byj the judgment of said

Court in said affidavit set out, it appears that in the

above-entitled action between the same parties upon

the same pleadings and upon the same evidence, the

"full compensation" of said Honolulu Plantation Com-

pany herein "for its damages of every kind and char-

acter in this case," was formerly, to wit, on January

ii5th, 1D02, adjudicated by said Court not to exceed the

sum of 175,000.

4. Particulars in which said verdict is excessive.

(a) That said verdict is excessive in this, that it at-

tempts to award excessive, unreasonable and inconsis-

tent compensation or damages herein.

(b) The compensation or damages attempted to be

awarded by said verdict of said jury, is excessive, un-

reasonable and inconsistent, in this, that the amount at-

tempted to be awarded by said verdict as compensation

or damages for the taking of the alleged improvements

claimed to have been upon the land sought to be con-

demned herein, was and is grossly and unreasonably ex-

cessive, without the evidence, and with no evidence to

support it; it not appearing in the evidence either that

any improvements were upon the land sought to be

condemned or what, if any, was the market value there-

of.

(c) The compensation or damages attempted to be

awarded by said verdict of said jury, is excessive, un-

reasonable and inconsistent in this, that the amount at-

tempted to be awarded by said verdict as compensation

or damages for the taking of the leasehold interest
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claimed in the laud sought to be condemned by said

Honolulu Plantation Company was and is grossly and

uureasonably excessive, without the evidence, with no

evidence to support it, and against the evidence in the

case.

(d) The compensation or damages attempted to be

awarded by said verdict of said jury, is excessive, un-

reasonable and inconsistent in this, that as shown in

and by the affidavit of J. J. Dunne, Esq., Assistant Uni-

ted (States Attorney for said District, hereto attached

and made a part hereof, and marked Exhibit "A," and

in and by the judgment of said Court in said affidavit set

out, it appears that, in the above-entitled action be-

tween the same parties upon the same pleadings and

upon the same evidence, the "full compensation" of said

Honolulu Plantation Company herein "for its damages

of every kind and character in this case," was formerly,

to wit, on January 25th, 1902, adjudicated by said Court

not to exceed the sum of f75,000.

5. Particulars in which said verdict is contrary to and

against the charge of the Court.

(a) In arriving at said verdict, said jury failed to

consider said testimony as a whole, or fairly to weigh

all the testimony both direct and indirect, and with all

reasonable inferences to be drawn therefrom; but, on

the contrary, limited its consideration to isolated por-

tions of said testimony.

(b) In arriving at said verdict, said jury failed to

consider the fair market value of the property involved

at the time of the taking, to wit, on July 6th, 1901, in

its then actual condition.

(c) In arriving at said verdict, said jury was neither
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guided iior governed by the preponderance of tlie evi-

dence.
1 ,^ j

(d) in arriving at said verdict, said jury considered

tlie mere speculative or posteibie value and not market

value. I ^„.,^_^i-^

(e) In arriving at said verdict, said jury was neiitjher

guided nor governed by the amount of the just com-

pensation to be awarded to the defendant herein for the

taking of its property.

(f) In arriving at said verdict, said jury gave undue

and excessive weigb/t to the expert testimony introduced

by said defendant.

6. Particulars of the errors in law occurring during

the trial, and excepted to by said plaintiff and

petitioner.

(a) Said Court erred in overruling the objections ot

said plaintiff and petitioner to 'the claim and demand

of said defendant, said Honolulu Plantation Ck)mpany,

for a trial of said cause before a jury of the country,

and in granting said claim and demand, and in permit-

ting and ordering said cause and said issues to be tried

before a jury of the country. (Exception No. 1.)

(b) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question askea

on cross-examination from the witness U. S. G. White:

"Now, do you know whether there is a mill belonging

to the plantation a mile above this land?" (Exception

No. 2.)

(c) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on cross-examination from the witness U. S. G. White:

"And that it standsi now where it stood on the 6th of

July, 1901?" (Exception No. 3. )
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(d) Said Cour^t erred in overruling the objections

of plaintiff and petitioner to the following question

asked on cross-examination from the witness U. S. G.

White: ^'What was the size, Captain, of that mill?"

(Exception No. 4.)

(e) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on cross-examination from the M'itness U. S. G. White:

"How far is this Halawa Valley that you have testified

about in your first answer that I asked in regard to it

from the land in question—^^the nearest portion to the

land in question?" (Exception No. 5.)

(f) Said Court erred in overruling the objections ot

plaintiff and petitioner to the following question asked

on cross-examination from the witness J. W. Pratt:

"jS'ow, Mr. Pratt, how is this return made up? What
kind of a return is under the law?" (Exception No. 6.)

(g) Said Court erred in overruling the objections by

plaintiff and petitioner to the following question asked

on cross-examination from the witness F. K. Archer:

"Now, Mr. Archer, do you know what ^!hat land is capa-

ble of yielding in sugar?" (Exception No. 7.)

(h) Said Court erred in denying to said plaintiff and

petitioner an opportunity to state its objections to the

following question asked on cross-examination from the

witness F. K. Archer: "Do you know whether the Hono-

lulu IMantation Company had on the 6th of July, 1901,

a water supply that was immediately available to this

laud in question?" (Exception No. 8)

(i) Said Court erred in overruling the objeciions of

plaintiff and petitioner to the following question asked

on cross-examination from the witness F. K. Arclier:
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"What was the extent of that water supply?" (Excep-

tion No. 9.)

(j) Said Court erred in denying the motion of plain-

tilf and petitioner to strike out the answer and testi-

mony given by said witness F. K. Archer on cross-exam-

ination in response to the question: "Wha't was the ex-

tent of that water supply?" (Exception No. 10.)

(k) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on cross-examination from the witness F. K. Archer:

"Do you know whether is a flowing stream immediaitely

available for use upon this land wif^hin the lines of

the Honolulu Plantation Company?" (Exception No.

11.)

(1) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on cross-examination from the witness F. K. Archer:

"Well, now, assuming that the land is in the same con-

dition—or substantially the same condition on the 6th

day of July, 1901, and considering its situation and the

uses it might be put to, and] the improvements pat upon

it, the plowing that has been done, tihe clearing that has

been done, all of its usefulness, the whole property of

the Honolulu Plantation Company that is available for

use in connection with that land, assuming those things

—what do you say as to the value of the leasehold in-

terest?" (Exception No. 12.)

(m) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on cross-examination from the witness F. W. Thrum:

"Now, Mr. Thrum, how do you know what this land will
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produce, or whether it is good cane land or not?" (Ex-

ception No. 13.)

(n) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on cross-examination from the witness F. W. Thrum.

"Do you know the yield of the Halawa Valley?" (Ex-

ception No. 14.)

(o) The Court erred in sustaining the objections of

said defendant, said Honolulu Plantation Company to

the following question asked by said plaintiff and peti-

tioner from the witness F. W. Thrum: "If a leasehold

interest of forty years on that particular piece of land,

seven years of which was fully paid up, the balance of

which was held at three and one-half per cent of the

sugar produced, provided it did not fall below $400,000

per annum for the entire tract of land, including other

lands, the first lease including 2,900 acres, and the sec-

ond 2,122 acres, if such a leasehold were offered for sale

in the public market—what would you be willing to pay

per acre for it?" (Exception No. 15.)

(p) Said Court erred in granting the motion of said

defendant, said Honolulu Plantation Company, to strike

out from the testimony of the witness F. W. Thrum, the

following passage: "I stated that part of my occupation

on the Ewa plantation was the selection of cane land.

The first ,case was in 1896, when Mr. Lowrie was the

manager, and many acres were valuable for the cultiva-

tion of cane below field 19—that was then the extent

of the plantation in that direction. I was sent out

there, and started at field 19, and I cut lines through the

algeroba, the glue and the lantana, and was to report

the land that I considered valuable for sugar cane, and
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after two or three weeks later I got around this tract,

field 19, and reported to him the number of acres that

I considered valuable for sugar cane in that vicinity.

My report was accepted." (Exception No. 16.)

(q) Said Court erred in overruling the objections of

plalntifiL and petitioner to the following question asked

on cross-examination from the witness J. A. McCand-

less: "What is the value set on that leasehold interest of

142 acres referring to a certain tract of 142 acres on

F'ord Island, originally sought to be condemned in this

action, but to which a discontinuance of the action was

subsequently made and filed by plaintiff and petitioner

and ordered by the Court?" (Exception No. 17.)

(r) Said Court erred in overruling the objectious of

plaintiff and petitioner to the following question asked

on direct examination from the witness, J. A. Low: "Just

explain the nature of your duties and the nature of your

experience and the nature of your study on the subject

of the growth and manufacture of sugar?" (Exception

No. 18.)

(s) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked on

direct examination from the witness, J. A. Low: "Why
not --that is to say—why was not sugar grown on this

land by the Honolulu Plantation Company?" (Exception

No. 10.)

(t) Said Court erred in denying the motion of plain-

t iff and petitioner to strike out the answer and testimony

given by the witness, C. Bolte on direct examination in

response to the question," now, considering the property

ought to be condemned in the state in which you saw it

it on the day that you viewed it, that it is in substan-
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tially the same state on the 6th of July, 1901, considering

its situationj and the uses that might be made of it and

to which it was adapted, and assurainf? that the planta-

tion has a thirty-nine years' lease, seven years' rental

of which has been paid, and the remaining thirty-two

years is upon the basis of a crop payment, that is, three

and one-half per cent of the sugar produced, and the pay-

ment of the taxes, the lease including other land, the

minimum rent ux>on the other land which is not mate-

rial, and assuming that the 342 acres of cane land in the

area sought to be condemned—^what in your opinion was

the value of the leasehold interest of that land on the

Gth of July, 1901, to the Honolulu Plantation Company?"

(Exception No. 20.)

(u) Said Court erred in denying the motion of piain-

titf and petitioner to strike ont the testimony of said wit-

ness, C. Bolte, given on direct examination relative to the

value of this leasehold to a particular individual—to

the Honolulu Plantation Company. (Exception No. 21.)

(v) Said Court erred in denying the motion of plain-

tiff and petitioner to strike out the answer and testi

mony of the witness, J. A. Low, during his direct ex-

amination, when resumed, in response to the question:

"What was the value of the use of the building's upon

that land for the remainder of your term of the leajse?"

(Exception No. 22.)

(w) Said Court erred in denying the motion of plain-

tiff and petitioner to strike out the testimony of the

witness, J. A. Low, on direct examination, when resumed

relative to the value of buildings upon the land sought

to be condemned to the Honolulu Plantation Company."

(Exception No. 23.)
i ,
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(x) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

on direct examination from the witness, J. A, Low:

"What was its (the property sought to be condemned)

value on the 6th of July, 1901?" (Exception No. 24.)

(y) Said Court erred in overruling the abjections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the said

witness, J. A. Low, during his direct examination, when

resumed: "Mr. Low, that portion of the tax return read

in evidence here, showing the statement under the head-

ing 'Leasehold Interest—return of Real Estate Leasesi as

per schedule "B," |50,000'—what have you to say in re-

gard to it, Mr. Low, by way of explanation?" (Excep-

tion No. 25.)

(z) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

W. R. Castle on direct examination: "What knowledge

have you of the development of the plantation in that

district (meaning the District of Ewa)?" (Exception No.

26.)

(aa) Said Court erred in overruling the objections of

plaintiff* and petitioner to the following question asked

by said Honolulu Plantation Company from said witness,

W. R. Castle, on direct examination: "Now, Mr. Casitle,

considering the property sought to be condemned, the

state which you saw it on the day which you viewed, it,

and assuming that it was in subsitantially the same state

on July 6th. 1901, and taking into consideration the

situation of the land and all the uses that might be made

of it, and assuming that the plantation has a thirty-
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nine years- lease, and that seven years' rental has been

paid, and that the rental for thirty-two years is on the

basis of three and one-half per cent of the sugar produced,

and the payment of taxes (the letase covering other lands

in addition to this), and for a minimum rental, and as-

suming that 342 acres of cane land of the land sought

to be condemned—what in your opinion was the market

value of the leasehold on the 6th of July, 1901?" (Ex-

ception No. 27.)

(bb) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

W. W. Goodale, on direct examination: "Now, Mr. Good-

ale, considering this land sought to be condemned, in the

state in which you saw it on the day that you viewed

it, and assume that it is in substantially the same state

or was on the 6th of July last year, and considerinig the

situation of it and the uses that might be made of the

land and to which it was adapted, and assuming that the

plantation had a thirty-nine years' lease, seven ye'ars'

rental of which has been paid, the rental for 32 years is

based upon three and one-half per cent of the sugar pro-

duced (the particular lease covers other laud as well as

this), has a minimum 'basis of rental and include-s other

land, and assume that there is 342 acres of cane land

—

what in your opinion is the market value of the lease-

hold the Honolulu Company of the land sought to be

condemned on the 6th of July last?" (Exception No. 28.)

(cc) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

0. F. Eenton, on direct examination: "Now, consider-
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ing this property sought to be condemned in the state

that you saw it on that day that you viewed it, and as-

suming that it is in substantially the same situation on

the 6th of July, 1901, and assuming that there is a lease

for thirty-nine years, seven years of which has been paid

up, and the rental for thirty-two years is on the basis

of three and a half per cent of the sugar produced—^(the

lease covers other land as well as this), has a minimum

rental which, however, has no materiality to the ques-

tion—the payment of taxes and considering all the uses

and purposes to be made of the land and the situation in

which it exists on that day, and assuming, further, ^hat

there was 342 acres of cane land within the area sought to

be condemned—what in your opinion was the market

value of the leasehold interest of the Honolulu Planta-

tion Company on the 6th day of July, last year?" Excep-

tion No. 29.)

(dd) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

P. Meyer, on direct examination: "Well, considering the

property sought to be condemned as to its location and

all the uses that could be made of it, and assuming thai,

it is substantially in the same situation a® it wa« on

the 6th day of July, 1901, and assuming that there is a

lease of thirty-nine years, seven years of which are paid

up, and thirty-two years of which are on the basis of

three and one-half per cent of the sugar produced, to-

gether with the payment of taxes, and also saying that

there is a minimum rental, that this three and one-half

per cent should not be less than $4,000 a year, and as-

suming that there are 342 acres of cane land in the area
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sought to be condemned—what in your opinion was the

market value of that leasehold interest on the 6th of July,

1901?" (Exception No. 30.)

(ee) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

A. Ahrens, on direct examination: "Now, considering the

I^roperty sought to be condemned, and in the same space

in which you saw it on the day that you viewed, that is,

in October; and assuming that it was in substantially

the same situation that it was on July ^th, 1901, and

after taking into consideration the use that might be

made, the purpose to which it is adapted, and assuming

that there is a thirty-nine years' lease, seven years' of

which are paid up, and the balance of the t'erm is upon

the basis of a three and one-half per cent of the stock,

and I will also state for your information that there

is a minimum ibasis in which includes other land, now,

assuming that there was 342 acres of cane land include<l

within the 561 acres—what in your opinion was the mar-

ket value of the leasehold interest on the 6th of July,

last?'' (Exception No. 31.)

(ff) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

J. T. Crawley, on direct examination: "What do you

know about the productive capacity of the soil of this

land?" (Exception No. 32.)

(g^) Said Court erred in overruling the objection of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

J, F. Morgan, on direct examination: "Now, Mr. Morgan,
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taking into consideration the property sought to be con-

demned and its location and situation and what can be

done with the situation as you saw it on the day that

you viewed it, the uses and purposes that the land can

be put to, and assuming that the Honolulu Plantation

Company has a thirty-nine years' lease, seven years' of

which were paid up and the balance of the term is based

upon three and one-half per cent of the sugar produced

from the land, the lease also covering other lands, having

a rental basis, and assuming that there was 342 acres

of cane land upon the land sought to be condemned—

what would you say was the market value of that lease-

hold interest on the 6th of July, 1901?" (Exception No.

33.)

(hh) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the said wit-

ness, J. F. Morgan, on redirect examination: "How

many mills are there in the vicinity of this land?" (Ex-

ception No. 34.)

(ii) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantaton Company from the witness,

L. A. Thurston, on direct examination: "Now, consid-

ering the propei-ty sought to be condemned, Mr. Thurs-

ton, was in the same state in which you saw it on the

day that you viewed it last, and assuming that it was

in substantially the same state and condition on the 6th

of July, 1901, and taking into consideration the location

of the land and of the uses to which it might be put,

and to which it was adapted, and assuming the planta-

tion has thirty-nine years' lease, seven years' rental of
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which is paid up, and the rental for thirty-two yearg

thereof is on a basis of three and one-half per cent of the

sugar produced, and the payment of taxes (I will say

that the leasehold covers other land, and has a mini-

mum rental of |4,000 covering practically 2,000 acres),

and assuming that there was 342 acres of cane land in

the area sought to be condemned, what is your opinion

of the market value of that leasehold interest on the 6th

of July, 1901?" (Exception No. 35.)

(jj) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from said wit-

ness, L. A. Thurston, on redirect examination: "What

can you say as to the quality of the soil on the land

sought to' be condemned as to its producing any crop of

sugar?" (Exception No. 36.)

(kk) Said Court erred in overruling the objections of

plaintiff and petitioner to the following question asked

by said Honolulu Plantation Company from the witness,

J. K. Higby, on direct examination: "Are you able to

state the use of those buildings for the term of thirty-

nine years?" (Exception No. 37.)

(11) Said Court erred in overruling the objections of

plaintiff and petitioner to the folloiwing question asked

by said Honolulu Plantation Company from said wit-

ness, J. K. Higby, on direct examination: "Assuming that

their life will be finished, what is the value of those

buildings?" (Exception No. 38.)

(ram) Said Court erred in refusing to give to said jury

the first instruction requested by said plaintiff and p(i-

titioner. (Exception No. 39.)

(nn) Said Court erred in refusing to give to said jury

I
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the second instruction requested by said plaintiff and

petitioner. (Exception No. 4€.)

(oo) Said Court ererd in refusing to give to said jury

the fourth instruction requesited by said plaintiff and

petitioner. (Exception No. 41.)

(pp) Said Court erred in refusing to give to said jury

the fifth instruction requested by said plaintiff and pe-

titioner. (Exception No. 42.)

(qq.) Said Court erred in refusing to give to said jui*y

the sixth instru-ction requested by said plaintiff and pe-

titioner. (Exception No. 43.)

(rr) Said Court erred in refusing to give to said jury

the seventh instruction requested by said plaintiff and

Ijetitiouer. (Exception No. 44.)
,

(ss) Said Court ened in refusing to give tO' said jury

the eighth instruction requested by said plaintiff and

petitioner. (Exception No. 45.)

(tt) Said Court erred in refusing to give to said jury

the ninth instruction requested by said plaintiff and

petitioner. (Exception No. 46.)

(uu) Said Court erred in permitting to be rendered,

and in receiving the verdict herein. (Exception No. 47.)

(vv) Said Court erred in its ruling and in the whole

thereon denying the motion for a new trial herein, made

by said plaintiff and petitioner. (Exception No. 48.)

(ww) Said Court erred in making, giving, rendering

and filing its judgment herein upon and pursuant to said

verdict. (Exception No. 49.)

And be it further remembered that the above and fore-

j^oing bill of exceptions is a full, true and correct state-

ment of all the evidence in the cause and also and in

addition thereto, a full, true and correct statement of all



796 The United States of America vs.

objections, rulings, exceptions relied on by plaintiff and
petitioner, instructions requested by plaintiff and peti-

tioner, cliai'ge Oi tile Couit, and other proceeding* in and
upon the above-entitled cause and said trial, and that no

other or different evidence, objections, rulings, excep-

tions relied on by plaintiff' and petitioner, instructions

requested by plaintiff and petitioner, charge of the Court,

or other proceedings were had in or upon the above-en-

titled cause or said trial.

And now, within due time, said plaintiff and petitioner

presents and tenders this, its said bill of exceptions to

said Court, and in order that said exceptions may be pre-

served and perpetuated, and in furtherance of justice

and that right may be done, said plaintiff and petitioner

l)resents the foregoing as its bill of exceptions herein,

and prays that the same may be settled, approved and

allowed, and signed and certified as provided by law.

Dated Honolulu, Hawaii, May 31st, 1902. -

THE UNITED STATES OF AMERICA,
Plaintiff and Petitioner,

ByR. W. BREOKONS,
United States Attorney, and

J. J. DUNNE,
Assistant United States Attorney,

Attorneys for Plain'tiff' and Petitioner.

The foregoing bill of exceptions, having been brought

on regularly before the atoove-entitled Court on this 9th

day of July, 1902, upon the application of the above-

named plaintiff and petitioner for the settlement and

certification thei-eof

:

Now, therefore, on motion of R. W. Breckons, United

States Attorney for said Disitrict, and J. J. Dunne, As-

sistant U^nited States Attorney for said District, it is

hereby ordered that the foregoing bill of exceptions here-

tofore filed by said plaintiff and petitioner in this cause,

as the same now stands, be, and the same is hereby set-

tled, approved and allowed, as a true bill of exceptions
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herein, and that the same as so settled, approved and

allowed be now and here certified accordingly by the

undersigned, the Judge of said court presiding herein,

and who presided in said cause since its commencement;

and that said bill of exceptions, when so certified to,

be filed by the clerk of siaid Coiurt.

Dated Honolulu, Hawaii, July 9th, 1902.

MORKIS M. Efc^TEE,

Judge of said Court.

[Endorsed]: Title of Court and Cause. Bill of Ex-

ceptions. Filed May 31st, 1902, at 11:30 o'clock A. M.

W. B. Malimg, Clerk.

la the District Court of the United States, in and for the

District of Hawaii.

THE UNITED STATES OF AMERICA,

Plaintiff and Petitioner,

;

vs.

HOKOLLj.i: i :.a:;tation com-

pany (a Corporation), et al..

Defendants and Respondents.

Stipulation.

In the aibove-entitled cause, iti is hereby stipulated be-

tween the respective parties that the bill of exceptions

Iieretofore filed by said respective parties be presented

for settlement as of this day, June 4th, 1902, notwith-

standingi any previous notice.

J. J. DUNNE,
Assistant United States Attorney,

Counsel for Plaintiff.

HATCH & SILLIMAN,
Counsel for Defendant.
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Order of Court.

In the above-entitied maitter, it iB hereby ordered that

coimsei tor the above-uiaiiiea partner exaiiiiiiie said bill

ot exceptions and agree as to so much thereot as theymay

be advised; and should said counsel be unable to agree,

tnen on ALoniiay, J une y th, ly^Oii, at ID o clock A. M., the^

shall report to said Couit tor adjustment and settlement

any mailers us to wmcn tney may noi be able lo agree.

i>ated Honolulu, Hawaii, June ith, il>l>2.

MUKiil« M. i^STEE,

I

Juage ot said Court.

[Endorsed]: Title of Couit and Cause. Filed June

4th, 19'02. W. B. Maling, Clerk. By L'rank L. Hatch,

Deputy Clerk.

In the District Court of the United \States, in and for the

District of Hawaii.

THE UNITED STATES OF AMEKICA,

Plaintiff and Petitioner,

vs.

HONOLULU PLANTATION COM|
PANY (a Corporation), et al..

Defendants and Respondents.

Motion to Amend Plaintiff's Bill of Exceptions.

Oomes now the Honolulu Plantation Company, defend-

ant above named, and moves this Honorable Court that

the bill of exceptions of the United States of America,
plaintiff above named, filed in the above-entitled cause,

and dated the 31st day of IVIay, 190^, be amended in the
following particulars, to wit:
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First.—^By striking out the first exception in said bill

of exceptions contained, said exception relating to a de-

mand for and the granting of a jury trial in said cause,

upon the ground that no such exception was taken by the

said plaintiff.

Second.—^By striking out the forty-eighth exception iu

said bill of exceptions contained, being the exception

taken by the said plaintiff to the ruling of the Court

denying the motion for a mew trial, upon the ground That

the granting or denying of such motion for a new tvial

isi not the proper subject of exception herein.

Third.—^By striking out all of that portion of said bill

of exceptions contained in the paragTaph on page 222

thereof, wherein it is stated that said hill of exceptions

is a full, true and correct statement of all the evidence

and the objections, rulings and exceptions, etc., and that

no other or different evidence, o/bjections, etc., or otlior

proceedings, were had in or upon the above-entitled

cause or said trial, upon the gTound that such state-

ments so contained in said paragxaph do^ not conform to

the actual facts.

This motion is based upon all of the files and records

in said cause, togefiier with the transcript of testimony

therein as reported by the ofdcial stenographer of said

Court.

HATCH & SILLIMAN,

Attorneys for Defendant, the Honolulu Plantation Com-

pany.

I hereby admit the physical receipt of a copy of the

above, this June 9, 1902, reserving all obje<tions.

't J. J. DUNNE,
Assistant United States Attorney.
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[Endorsed]: Title of Court and Cause. Motion. Filed

June &th, 1902. W. B. dialing, Clerk. By Frank L.

Hatch, Deputy Clerk.

United States of America, )

Territory of Hawaii.
)

In the District Court of the United States, in and for the

Territory of Hawaii.

THE UNITED STATES OF AMERICA,

Plaintiff and Petitioner,

vs.

HONOLULU PLANTATION COM-(

PANY (a Corporation), et al..

Defendants and Respondents.

Stipulation.

In the above-entitled matter it is hereby stipulated

and agreed that, with the consent and approval of said

Court, the further hearing! of the settlement of the re-

spective bill of exceptions therein be continued until

Monday, the 23d day of June, 1»02.

Dated Honolulu, Hawaii, June 16th, 1902.

J. J. DUNNE,
Attorney for Plaintiff and Petitioner.

HATCH & SILLIMAN and

FRED W. MILVERTON,
Attorneys for Defendant and Respondent.

[Endorsed]: Title of Court and Cause. Filed June

IHth, 1902. W. B. Maling, Clerk. By Fraiuk I-. Hatch,

Deputy Clerk.
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1

.)

United States of America. ^

District of Hawaii.
'J

In the District Court of the United States, in and for the

District of Hawaii.

THE L NITED STATES OF AMERICA,
PlaintiflE and Petitioner,

YS.

HONOLULU PLANTATION COM-|

PANY (a Corporation), et al.,

Defendanfts and Respondents.

Supplemental Bill of Exceptions.

Be it remembered, that heretofore, and within due

time, the above-named plaintiff and petitioner prepared,

served, filed and presented for settlement upon its pro-

posed bill of exceptions in the above-entitled cause.

Upon the presentation of said bill to said Court for set-

tlement, the above-named defendant objected to the ex-

ceptions therein contained, numbered, respectively, Ex-

ceptions 1 and 48..

Said Exception 1, as contained in said bill, was as fol-

lows, to wit:

''And be it further remembered that on September

20th, 1901, said defendant filed in said Court and with

the clerk thereof its claim and demand for a trial in this

cause before a jurj' of the country, and moved said Court

that said cause be placed upon the jury calendar of sai^l

Court for the October term, 1901, or such other term as

may he determined by said Court. Said claim and de-

mand was then and there duly objected U>, resisted and

denied by the above-named plaintiff and petitioner, upon
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the grounds that said claim and demand was ajnd is con-

trary to the law, wholly unauthorized and illegial in pro-

ceedings for the taking of p^rivate property for public

purposes, without warrant or authority of law or sanc-

tion or requirement of law under the cionistitution and

lajws of the United States, without warrant or authority

of law or sanction or requirement of law under the con-

stitution and laws of the Territory of Hawaii, or any or

either of the aforesaid constitutions or laws, and wholly

unauthorized and unjustified by any of the establisihed

principles of jurisprudence applicaible thereto^

"And be it further remembered that thereafter, on

October 10th, 190J, the heairinig by said Court of said

claim and demand for said jury triajl came on regularly

;

and after argument thereon by counsel, said claim "and

demand was submitted to, and was taken under advise-

ment by said Court for decision. And thereafter, to wit,

on October 17th, 1901, the aforesaid matter of said claim

and demand for said jury trial came on regularly for de-

cision by said Court; and said Court then and there or-

dered that the case of, and the issues tendered and

joined by, said defendant above named, to wit, Honolulu

Plantation Company (a Corporation), one of the above-

named defendants and respondents, be tried by and be-

fore a jury of the country, as claimed and demanded by

said defendant; to which said order of said Court, and

to the whole thereof, said plaintiff and petitioner then

and there duly excepted, and now assigns the same, and

the whole thereof as error. (Exception No. 1.) And
said plaintiff and petitioner now assigns said ruling as

error."

Said defendant objected to the allowance of said Ex-
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ception No. 1 upon the ground that no such exception

had been taken by said plaintiff and petitioner.

Said plaintiff and petitioner then offered in evidence,

and the same was received and read in evidence, the fol-

lowing extracts from the minuter of said Court relating

to said matter:

"Thursday, October 10th, 1901.

Court met pursuant to adjournment—Present: Honor

able IMOHRIS M. ESTEE, District Judge, Presiding.

Walter B. Maling, Clerk.

UNITED STATES

> No. 3.

ESTATE OF B. P. BISHOP, Deceased,!

et al.

The hearing of this cause came up on a motion and «le-

mand for a jury trial, heretofore filf^d in this court by

each of the defendants in the above-entitled case. The

Assistant United States Attorney, J. J. Dunne, Esq., ap-

pearing on behalf of the United States, and F. M. Hatch,

Esq., and S. M. Ballon, Esq., appearing for the said de-

fendants, and after argument by counsel the matter was

submitted and was taken under advisement by the Court

for decision.

It was then ordered that the Court adjourn until to-

morrow morning at 10 o'clock." (Vol. ], Minutes of said

Court, p. 30«i.)

And thereupon said plaintiff and p<?titioner then of-

fered in evidence, and the same was received and read

in evidence, the following extracts from the minutes of

said court relatinig to said matter:
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"Thursday, October ITtli, llKll.

Court met pursuant tu adjourament—Present, HouDr-

able :\rORRIS M. ESTEE, District Judge, Presiding.

Walter J3. Maling, Clei'k.

THE UNITED STATES

vs. /

) No. 3.

ESTATE OF B. P. BISHOP, Deceased, (

et al. )

This cause came on regularly for hearing at this time

for a decdsion by the Court on a motion and demand for a

iury trial heretofore filed by each of the defendants in

this case, J. J. Dunne, Esq., Assistant United States At-

torney, appearing for the Ignited States and R. D. Silli-

nian, Esq.. W. A. Stanley, Esq., and S. M. Ballou, Esq.,

.jppearing on behalf of the abovf -named defendants; and

the Court ordered that the case of the defendant, Estate

of Bernice Pauahi Bishop, deceased, and Joseph O. Car-

ter, William F. Allen, William O. Smith, Samuel M.

Damon and Alfred W. Carter, trustees under the will of

Bernice Pauahi Bishop, deceased, and of the estate of

said Bernice Pauahi Bishop, deceased, be set for the

fourth Monday in November, 1901, at 10 o'clock A. M., to

be tried by a jury in that case.

To which order allowing a jury in this case, the Assist-

ant United States Attorney, on behalf of the I^niteil

States, duly excepted, and a.sked for ten days' time with-

in which to file a bill of excei>tions, which request was

granted by the Court.

It was further ordered that the ca^es of all of the other

defendants in this matter be continued until the fourth

Monday of November, 1901.
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It was tlien ordered that Coui-t adjourn until to-mor-

row morning at 10 o'clock." (Vol. 1, Minutes of said

Court, p. 409.)

And be iit further remembered that said F. M. Hatch,

Esq., and R. D. Silliman, Esq, during all the times herein

mentioned, were counsel of and for the Honolulu Plan-

tation Company, a corporation, one of the defendants in

said minutes referred to; and that W. A. Stanley, Esq,

above mentioned, during all the times hereini mentioned

was counsel of and for Bishop and Compauiy, a copart-

niership, and also counsel of and for estate of Bernice

Pauahi Bishop, deceased, and the trustees of said estate,

two of the other defendants in said minutesi referred to;

and that S. M, Ballou, Esq., above referred to, during all

the times mentioned herein, was one of the counsel of

and for said estate of Bernice Pauahi Bishop, deceased,

and the trustees thereof, oriie of the defendants in said

minutes referred to.

And be it further remembered that thereafter, and

within due timie, said plaintiff and petitioner prepared,

served and filed its bill of exceptions to the above-men-

tioned order of said Court, and said Court, on October

26, 1901, settled, alloAved, approved and certified said bill

of exceptions.

And be it further remembered that each and all of the

foregoing facts and matters were then and there duly

called to the attention of said Court; but notwithstand-

iug the same, said Court sustained said objection of said

defendant, and disallowed and rejected said Exception

No. 1; to Avhich said ruling of said Court, said plaintiff

and petitioner then and there duly excepted, and now
a-:i:.igns the same as error. (Exception No. 1.)
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Said Exception No, 48, as contained in said bill of ex-

ceptions was the exception of said plaintiff and peti-

tioner to the order of said Court denying plaintiff's and

petitioner's motion for a new trial of said action. With-

in due time, said plaintiff and petitioner prepared,

served and filed its motion for a new trial of the above-

entitled action as to the issues therein joined between

it and said Honolulu Plantation Company, one of the

defendants above referred to and said motion for said

new trial is fully set out in the bill of exceptions here-

in and is hereby referred to and made a part hereof.

Said motion for a new trial was thereafter argued and

submitted to said Court; and thereafter on May 13th,

said Court denied said motion upon the grounds stated

in its written opinion, a true copy of which appears in

the aforesaid bill of exceptions, and is hereby referred

to and made a part hereof, and to said ruling of said

Court, and to the whole thereof, denying said motion for

a new trial, said plaintiff and petitioner then and there

duly excepted; and in said bill of exceptions assigned

said ruling and the whole thereof as error, said excep-

tion being numbered Exception No, 48 in said bill of

exceptions.

Said defendant objected to the allowance of said ex-

ception No. 48, ui>on the ground that said order of said

Court denying said motion for a new trial was not the
subject of the exception because not reviewable on ap-

peal. Said plaintiff and petitioner then and there call-

ed the attention of the Court, within the rule laid down
in Felton vs. Spiro, 78 Fed. Rep. 576, to its, said plain-

tiff and petitioner's, rights, to have the Court, upon said
motion for new trial, weigh all the evidence, and exer-
cise its discretion to say whether or not, in its opinion.
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the verdict was so opposed to the weight of the evidence

that a hew trial should be granted; and further called

the attention of the Court to the fact that nowhere in

the opinion of said Court denying said motion for new

trial was said right accorded to said plaintiff and peti-

tioner, but the contrary.

And be it further remembered that each and all of

the foregoing matters were then and there duly called

to the attention of said Court; but notwithstanding the

same, said Court sustained said objection of said defend-

ant, and disallowed and rejected said exception No. 48;

to which said ruling of said Court, said plaintiff and

petitioner then and there duly excepted, and now as-

signs the same as error. (Exception No. 2.)

And be it further remembered that said plaintiff and

petitioner then and there duly applied to said Court for

time within which to prepare, present and file its bill

of exceptions herein to said orders of said Court; and

said Court then and there allowed said time; and said

plaintiff and petitioner now, within said time, presents

and tenders this, its bill of exceptions to said orders of

said Court, to said Court; and in order that said ex-

ceptions may be preserved and perpetuated, and in fur-

therance €f justice and that right may be done, and

that the rulings here complained of may be presented to

the Appellate Court for its opinion and decision, said

plaintiff and petitioner now presents the foregoing as

its bill of exceptions herein, and prays that the same

may be settled, approved and allowed, and signed and

certified as provided by law.
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Dated, Honolulu, Hawaii, June 30tli, 190'2.

THE UNITED STATES OF AMERICA,

Plaintiff and Petitioner.

R. W. BREOKONS,
United States Attorney, and

J. J. DUNNE,

Assistant United States Attorney, Attorneys for Plain-

tiff and Petitioner.

Order Settling and Certifying Bill of Exceptions.

The foregoing bill of exceptions having been brought

on regularly before the above-entitled court on the

day of June, 1902, upon the application of the above-

named plaintiff and petitioner for the settlement and

certification thereof:

Now, therefore, on motion of R. W. Breckons, United

States Attorney for said District, and J. J. Dunne, As-

sistant United States Attorney for said District, it is

hereby ordered that the foregoing bill of exceptions

heretofore filed by said plaintiff and petitioner in this

cause, a^ the same now stands, be, and the same is here-

by, settled, approved and allowed as a true bill of ex-

ceptions herein, and that the same, as so settled, allowed

and approved, be now and here certified accordiugly by

the undersigned, the Judge of said court presiding here-

in, and who presided in said cause since its commence-
ment, and who made the order to which said bill of ex-

ceptions is directed; and that said bill of exceptions.
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when so certified to be filed ,by the clerl£ of said Court.

Dated, Honolulu, Hawaii, June , 1902.

Judge of said Court.

[Endorsed] : Title of Court and Cause. Filed June

30, 1902, at 1 o'clock, and 40 minutes P. M. W. B. Mal-

ing. Clerk. By Frank L. Hatch, Deputy Clerk. Ee-

ceived a copy this June 30, 1902. Hatch & Silliman and

Fred W. Milverton, Counsel for Defendants.

United States of America

District of Hawaii.

ica, 1

In the District ^Court of the United States, in and for the

Territory of Hawaii.

UNITED STATES OF AMEKICA,

Plaintiff and Petitioner,

vs.

ESTATE OF BERNICE PAUAHI BISHOP, Deceased;

and JOSEPH O. CARTER, WILLIAM F. AL-

LEN, WILLIAM O. SMITH, SAMUEL M. DA-

MON, and ALFRED W. CARTER, Trustees Un-

der the Will of Bernice Pauahi Bishop, Deceased,

and of the Estate of said Bernice Pauahi B'shop,

Deceased; and OAHU RAILWAY AND LAND
COMPANY (a Corporation); and THE DOWSETT
COMPANY, LIMITED (a Corporation); and

HONOLULU PLANTATION COMPANY (a Cor-

poration); and CHOW AH FO; and JOHN II ES-

TATE, LIMITED (a Corporation); and WILLI.VM
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G. IRWIN; and OAHU SUGAR COMPANY,
LIMITED (a Corporation); and BISHOP AND
COMPANY (a Copartnership),

Defendants and Respondents.

Notice of Presentation.

To Honolulu Plantation Company, a Corporation, One

of the Above-named Defendants and Respondents,

and to Its Attorneys:

You and each of you will please take notice hereby

that on Tuesday, July 22d, 1902, we shall present to

said Court the petition for writ of error herein and as-

signment of errors herein, and shall move -said Court

to allow said writ of error and to direct the issuance

of the same, and of the citation herein. Copies of said

petition for writ of error and of the assignment of errors

herein are made a part of this notice, attached hereto

and served herewith.

Dated, Honolulu, Hawaii, July 21st, 1902.

THE UNITED STATES OF AMERICA,

By R. W. BRECKONS,
United States Attorney in and for said District, and

J. J. DUNNE,
Assistant United States Attorney for said District.

Due service of the foregoing notice, and receipt of

copies of the various papers therein referred to, are

hereby admitted this 21st day of July, 1902.

HONOLULU PLANTATION COMPANY (a Cor-

poration),

By HATCH & SILLIMAN,

Its Attorneys.
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[Endorsed]: Title of Court and Cause. Notice of

Presentation. Filed July 21st, 1902. W. B. Maling;

Clerk. By Frank L. Hatch, Deputy Clerk.

United States of America,

District of Hawaii. t
In the District fJourt of the United States^ in and for the

Territory of Hawaii.

THE UNITED STATES OF AMERICA,
Plaintiff and Petitioner,

vs.

ESTATE OF BERNICE PAUAHI BISHOP, Deceased;

and JOSEPH O. CARTER, WILLIAM F. AL-

LEN, WILLIAM O. SMITH, SAMUEL M. DA-

MON, and ALFRED W. CARTER, Trustees Tn-

der the Will of Bernice Pauahi Bishop, Deceased,

and of the Eistate of said Bernice Pauahi Bishop.

Deceased; and OAHU RAILWAY AND LAND
COMPANY (a Corporation); and THE DOWSETT
COMPANY, LIMITED (a Corporation); and

HONOLULU SUGAR COMPANY (a Corpora-

tion); and HONOLULU PLANTATION COM-

PANY (a Corporation); and CHOW AH FO; and

JOHN II ESTATE, LIMITED (a Corporation);

and WILLIAM G. IRWIN; and OAHU SUGAR
COMPANY, LIMITED (a Corporation); and BIS-

HOP AND COMPANY (a Copartnership),

Defendants and Respondents.
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Supplemental Notice of Presentation.

To Honolulu Plantation Company, a Corporation, One

of the Above-named Defendants and Respondents,

and to Its Attorneys:

You and each of you will please take notice hereby

that inasmuch as, on this July 2llst, 1902, said Court ad-

journed until Friday, July 25th, 1902, the undersigned,

by reason of said adjournment will not present to said

Court until said Friday, July 25th, 1902, the petition

for writ of error and assignment of errors herein; and

that, on said Friday, July 25th, 1902, the undersigned

will move said Court to allow said writ of eripor, and to

direct the issuance of the same, and of the citation herein.

This notice is in addition and supplementary to the no-

tice heretofore, on this July 21st, 1902, served upon you.

Dated, Honolulu, Hawaii, July 21st, 1902.

THE UNITED STATES OF AMERICA.
By R. W. BRECKONS,

United States Attorney, in and for said District, and

J. J. DUNNE,
Assistant United States Attorney for said District.

Due service of the foregoing notice, and receipt of a

copy thereof are hereby admitted this 21st day of July,

1902.

HONOLULU PLANTATION COMPANY (a Cor-

poration).

By HATCH & SILLIMAN and

FRED W. MILVERTON,
Its Attorneys.

[Endorsed] : Title of Court and Cause. Supplement-

al Notice of Presentation. Filed July 21st, 1902. W.
B Maling, Clerk.
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United States of America,

District of Hawaii. }
In the District •Court of the United States, in and for the

Territory of Hawaii.

TflE UNITED STATES' OF AMERICA,
Plaintiff and Petitioner,

vs.

ESTATE OF JBEKNICE PAUAHI BISHOP, Deceased;

and JOSEPH O. CARTER, WILLIAM F. AL-

LEN, WILLIAM O. SMITH, SAMUEL M. DA-

MON, and ALFRED W. CARTER, Trustees Un-

der the Will of Bernice Pauahi Bishop, Deceased,

and of the Estate of said Bernice Pauahi Bishop.

Deceased; and OAHU RAILWAY AND LAND
COMPANY (a Corporation); and THE DOW^SETT
COMPANY, LIMITED (a Corporation); and

HONOLULU SUGAR COMPANY (a Corpora-

tion); and HONOLULU PLANTATION COM-

PANY (a Corporation); and CHOW AH FO; and

JOHN II ESTATE, LIMITED (a Corporation);

and W^ILLIAM G. IRWIN; and OAHU SUGAR
COMPANY, LIMITED (a Corporation); and BIS-

HOP AND COMPANY (a Copartnership),

Defendants and Respondents.

Petition for Writ of Error.

To the Honorable MORRIS M. ESTEE, Judge of the

Above-entitled Court and Presiding Therein:

The above-named plaintiff and petitioner in the above-

entitled cause, conceiving itself aggrieved by the final

judgment, given, made and entered by the above-named
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court, in the above-entitled cause, upon the issues there-

in joined between said plaintiff and petitioner and th€

above-named Honolulu Plantation Company, a corpora-

tion, one of the above-named defendants and respond-

ents, under date of May 31st, A. D. 1902, said judgment

being now on Hie in said cause and court, does hereby

petition the above-entitled court for an order allowing

said plaintiff and petitioner to prosecute a writ of er-

ror to the United {States Circuit Court of Appeals for

the Ainth Circuit, at fcjan Francisco, in the IState of Cali-

fornia, from said judgment, and from the whole thereof,

for the reasons set forth in the assignment of errors

which is hied herewith, under and pursuant to the laws

of the United States in that behalf made and provided;

and it prays that this its petition for its said writ ol

error may be allowed, and that a transcript of the rec-

ord, proceedings and papers upon which said judgment

was given, made and entered, as aforesaid, duly authen-

ticated, may be sent to the said United States Circuit

Court of Appeals for the Ninth Circuit, at the city of

iSan Francisco, in the State of California.

Dated, Honolulu, Hawaii, July 17, 1902.

THE UNITED STATES OF AMERICA,

Plaintiff and Petitioner.

By ROB'T W. BRECKONS,
United States Attorney, and

J. J. DUNNE,
Assistant United States Attorney, Counsel for said

Plaintiff' and Petitioner.

[Endorsed]
: Title of Court and Cause. Petition for

Writ of Error. Filed July 21, 1902. W. B. Maling,

Clerk.
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District of Hawaii. ]

United States of America, J

In the District Court of the United States, in and for the

District of Hawaii.

THE UNITED STATES OF AMEIiICA,

Plaintiff and Petitioner,

vs.

ESTATE OF BERNICE PAUAHI BISHOP, Deceased;

and JOSEPH O. OAliTEli, WILLIAM F. AL-

LEJN, Wii^i^IAM O. SillTid, tSAMUEL M. DA-

Aio:s and ALFKED \V. UAItTEK, Trustees Un-

der the Will of Beruice Paualii Bisiiop, Deceased;

and of tiie Estate of said Bernice Paualii Biskop,

Deceased; and OAHU KAILWAY AND LAND
COAIPAN i (a OorporaUon); and DOW SETT UOAi-

PANT, LIMITED (^a Corporation); and HONO-

LULU SUOAIi COMPANY (a Corporation); and

HONOLULU PLANTATION COMPANY( a Cor-

poration); and CHOW AH FO; and JOHN II ES-

TATE, LIMITED (a Coi-poratiun); and WILLIAx\I

(i. IKVVIN, and OAHU SUOAK COMPANY,
LIMITED (a Corporation); and BISHOP AND
COMPANY (a Copartnership),

Defendants and Respondents.

Assignment of Errors.

HONOLULU PLANTATION COMPANY CASE.

New, comes the above-named plaintiff and petitioner

and makes and files the following assignmient of errors

upon which it will rely in the prosecution of its writ of
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erro)' in the above-entitled cause, as agaimst Honolulu

Pianiation Company, a corporation, one of the above-

named defendants and respondents:

1.

Said Court erred in overruling the objections of plain-

tiii and petitioner to the following question asked on

cross-examination from the witness, U. S. G. White:

"Now, do you know whether there is a mill belonging to

the plantation a mile from this land?" (Bill of Excep-

tions, Exception No. 2.)

And in this behalf, tJiis assignment of errors now

quotes the full substance of the evidence »o admitted:

"Q. Now, do you know whether there is a mill belong-

ing to the plantation a mile above this land?

"Mr. DUNNE.—I object to that as not proper cross-

examination, and upon the ground that it is going into

some other land, other than this land, outside of this

land, which we do not know anything about. The wit-

ness testified that there was no mill on this land on July

Gth, 1901, and he was not asked as to any other land-

purely the land in controversy on July (ith, 1901.

"The COUKT.—It is not cross-examinoition, but the

Court will allow the witness to answer the question.

The objection is overruled.

"Mr. DUNNE.—We except. (Exception No. 2.) And
said plaintiff and petitioner now assigns said ruling a«

error."

"The WITNESS.—A. I know of the Honolulu Plan-

tation's mill."

2.

Said Court erred in overruling the objections of plain-
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tiff and petitioner to the following question asked on

cross-examination from the witness, U, S. G. White:

"And that it stands now where it stood on the '6th of

July, 1901?" (Bill of Exceptions, Exception No. 3.)

And in this behalf, this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q, And that it stands now here it stood on the 6th

of July, 1901?

"Mr. DUNNE.—I object to that. We are not trying

to condemn any of this land, and I object to the intro-

duction on cross-examination, of this matter. He te«ti-

fied that here was no mill on this land, the land involved

in this case, as it stood on July 6tb, 1901. He said noth-

ing about any other land. This is objected to as irre-

levant and immaterial, and not cross-examination or per-

tiuert to any matter testified to by the witness on the

direc-t examination.

"The COURT.—Now, you can answer yes or no, and

then explain just as you like—that is, if you want to,

without regard to either counsel.

"Mr. DUNNE.—We except. (Exception No. 3.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. Yes, sir."

3.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness, U. S. G. White:

"What was the size, Captain, of that mill?" (Bill of Ex-

ceptions, Exception No. 4.)
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And in this behalf, this assignment of errors now

quotes the full substaute of the evidence so admitted:

"Q. What was the size, Captain, of that mill?

"Mr. DUNNE.—That is objected to as immaterial, ir-

relevant and not cross-examination. I asked nothing

about that mill. It is lugging in here entirely new mat-

ter to which no reference was made on the dire>ct ex-

amination it seeking in the midst of a cross-examination

to prove their case.

"The COURT.—Let him answer.

"Mr. DUNNE.—We except. (Exception No. 4.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. It is a large mill."

4.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness, U. S. G. W^hiter

"How far is this Halawa Valley that you have teetifted

about in your first answer that I asked in regard to

it from the laud in question—the nearest portion to the

land in question?" (Bill of Exceptions, Exception No. 5.)

And in this behalf, this assignment of errors now

quotes the full substance of the e^^den•ce so admitted.

"Q. How far is this Halawa Valley that you have tes-

tified about in your first answer that I asked in regard

to it from the land in question—^the nearest portion to

the land in question?

"^Nfr. DUNNE.—I object to that on the ground that it

is wholly immaterial and not proper cross-examination,

and not addressed to any subject matter to which the
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witness' attention was called on the examination in chief;

and upon the additional ground that he might as well

be asked how far Paris is from this piece of land.

"The COURT.—That might be, but the Court will al-

low him to answer how far HaJawa Valley is from this

land.

"Mr. DUNNE.—We except. (Exception No. 5.) And

said plaintiff and petitioner now assigns said ruling' as

error.

"The WITNESS.—A. I should say about a mile and

a half, or a mile and a quarter—that is, by the road. I

do not know, only approximately over how much coun-

try down there adjoining this land, the Honolulu Planta-

tion Company's property extends; approximately, I

should say that it extends over 5,000 or 6,000 acres, and

includes the land surrounding this land. I think Ha-

lawa Valley is included in the Honolulu plantation prop-

erty. I pass through it."

5.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness, J. W. Pratt: "Now,

Mr. Pratt, how is this return made up—what kind of a

return is this under the law?" (Bill of Exceptions, Ex-

ception No. 6.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted.

"Q. Now, Mr. Pratt, how is this return made up- -

what kind of a return is this under the law?

"Mr. DUNNE.—I object to that on the ground thajt it

is a double question.
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"Mr. SILLIMAN.—I will divide it

"The COIIKT.

—

Let us hear what Mr. Pratt says.

"Mr. DUNNE.—We except. (Exception No. 6.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—It is made under the head, aggre-

gate value of plantations. It is under that head—a busi-

ness for profit."

6.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following questions asked on

cross-examination from the witness, F. K. Archer: "Now,

Mr. Archer, do you know what that laud is capable of

yielding in sugar?" (Bill of Exceptions, Exception No. 7.)

And in this behalf, this assignment of errors now

quotes the full subs1;ance of the evidence so admitted.

"Q. Now, Mr. Archer, do you know what that land is

capable of yielding in sugar?

"Mr. DUNNE.— I object to that on the ground that it

is not proper cross-examination, it appearing that no

crop has ever been raised there.

"The COURT.—Answer the question. The objection

is overruled.

"Mr. DUNNE.—We except. (Exception No. 7.) And
said plaintiff and petitioner now assigns said ruling as

error. . - - "'i

"The WITNESS.-Where it is good land, it will yield

9 or 10 tons per acre in cane; this land is good for cane,
T say two feet deep dirt, where the dirt is 2 feet deep;
that is good land. A portion of this land is waste and
rocky—in fact, lava slaibs. I mean to say that land that
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could be plowed, some land might be a foot deep, It

could be planted with cane all right to 18 or 20 or 21

inches deep, is all right, is all good land. I have gone

over that land. I know the depth of soil upon it. As-

suming that it is over 30 inches deep at the upper end

and along the dividing line between that taken by the

Government and Queen Emma's Estate line on the other

side, and running from that down to nothing along the

seashore—there is a strip along the seashore that is not

arable; it ran from 30 inches at the Queen Emma line

and nothing at the seashore line—I think aJbout three

hundred acres of that portion towards the seashore is

arable, could be used, or what would you call good land."

7.

Said Court erred in denying to said plaintiff and pe-

titioner an opportunity to state its objections to the fol-

lowing question asked on cross-examination from the

witness, F. K. Acher; "Do you know whether the Hono-

lulu Plantation Company had on the 6th of July, 1901,

a water suj^ply that was immediately available to this

land in question^'? (Bill of Exceptions, Exception No. 8.)

And in this behalf this assignment of errors now quotes

the full substance of the aforesaid action of said Court:

"Mr. SILLIMAN.—Do you know whether the Hono-

lulu riantation Company had on the 6th day of July,

1901, a water supply that was immediately available to

this laud in question?

"]\[r. DUNNE.—I object to that question on th(}

ground

—

"The COURT.- -Ask the question.

":Mr. DUNNE.—We except. (Exception No. 8.) And
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said plaintiff and petitioner uoav assigns said ruling as

error.

"The WITNESS.—Yes, sir."

8.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness, P. K. Archer.

"What was the extent of that water supply?" (Bill of

Exceptions. Exception No. 9.)

And in this behalf, this assignment of errors now

quotes the full substance of the evidenice so admitted.

"Mr. SILLTMAN.—Wliat was the extent of that water

supply?

"Mr. DUNNE.—I make the same objection, that we

are getitng outside of the land in controversy.

"Jilr. DUNNE.—We except. (Exception No. 9.) And

said plaintiff and petitioner now assigns the said ruling

as error.

"The WITNESS.—I don't know exactly how much,

how many gallons of water would be pumped by those

two pumps at Halawa. There is one big pump; approxi-

mately, albout 10,000,000 gallons, more or less, and the

other pump 7, more or less, in the other pump."

9.

Said Court erred in denying the motion of plaintiff

and petitioner to strike out the amswer and testimony

iriven by snid witnefss, F. K. Archer, on cross-examina-

tion, in response to the question: "What was the extent

of that water suT^ply?" fRill of Exceptions, ExceDtion

No. 10.)

And in this behalf this assignment of errors now
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quotes the full substance of the evidence so refused to

be stricken out:

"The WITNESS.—I don't know exactly how much,

how many g-allons of water would be pumped by those

two pumps at Halawa. There is one big pump; ap

proximately, about 10,0000,000 gallons, more or less, and

+hp other pumn 7, more or less, on the other pump.

"Mr. DUNNE.—T move to strike out this testimony on

the ground that it appears from his answer that thi« al-

leged water supply, which is not on the land, 'but so

cnlled 'immediately available'—whatever that means

—

springs from somewhere in the Halawa Valley; it <roos

back to the old thing that your Honor has ruled out here-

tofore—trying to fix the value of this land by something

else.

"The OOFRT.—Immediately available to this land,

that is the question, and that is what the Court rulecl

on. If it is immediately available to this land, they can

prove it.

"Mr. DTTNNE.—We except. (Exception No. 10.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The COURT.—I do not think it is cross-examination:

No, I do not."

10.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness, F. K. Archer: "Do

you know whether there is a flowing stream immediately

available for use upon this land within the lines of the

'Honolulu Plantation Company?" (Bill of Exceptions,

Exception No. 11.)
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And in this ibehalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Mr. STLLIMAN.—^Q. Do you know whether there is

a flowing stream immediately available for use upon this

land within the lines of the Honolulu Plantation Com-

pany?

"Mr. DUNNE.—I object to that upon the grounds

heretofore stated and as going outside of the land in con-

troversy.

"The COURT.—If it is immediately available to this

land, the witness can answer the question.

"Mr. DUNNE.—We except. (Exception No. 11.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—I do."

11.

Said Court erred in overruling the O'bjectioms of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness, F. K. Archer:

"Well, now, assuming tliat the land is in the same con-

dition, or substantially in the same condition on the 6th

of July, 1901, and considering its situation, and the uses

it might be put to, and the improvements put upon it,

the plo-wnng that has been done, the clearimg that hns

been donr , all of its usefulness, the whole property of the

Honnliiln Plantation Company, that is available for use

in connection with that land—assuming those thinirrs,

what do yon say as to the value of the leasehold inter-

est?" (Pill of Exceptions, Exception No. 12.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admittod:
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"Q. Well, now, assuming that the land is in the same

condition or substantially in the same condition on the

6th day of eTuly, 1901, and considering its situation, and

the uses it might be put to, and the improvements put

upon it the plowing that has been done, the clearing that

has been done, all of its usefulness, the whole property

op t1u> Honolulu Plantation Company that is availaible

for use, in connection with that land, assuming those

things, what do you say as to the value of the leasehold

interest?

"Mr. DUNNE.—^I object to that question on the ground

that it is incompetent, an incompetent hypothetical

question; it involves matters not established by any evi-

dence in this case.

"The COURT.—Answer the question.

"Mr. DUNNE.—We except. (Exception No. 12.) And

said plaintiff and petitioner now asisigns said ruling as

error.

"A. I think about one hundred thousand dollars. In

estimating the value of the defendant's interests in this

leasehold, I think I took into consideration the value of

the use of the buildings onx the land."

12.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness F. W. Thrum : "Now,

Mr. Thrum, how do you know what this land will pro-

duce, or whether it is good cane land or not?" (Bill of

ExcefKtions, Exception No. 13.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:
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"Q. Now; Mr. Thrum, how do you know what thia

land will produce, or whether it is good cane land or not?

"Mr. DUNNE.—I object to that as wholly iraraat^rial

and purely speculative. I object to the question on the

ground it is a double-headed question. I have no objec-

tion to the latter part, as to how he knows that it is cane

land. I object to the first half, not the latter half.

"The COURT.—Answer the question. The objection

is overruled.

"Mr. DUNNE.—We except. (Exception No. 13.) And

5?aid plaintiff and petitioner now assigns said ruling as

error.

"A. I have not testified thait it was good cane land.

It is not good cane land. I know the quality of this land

from personal examination of it."

13.

Said CJourt erred in overruling the objectio-ns of plain-

tiff and petitioner to the following question aske<i on

cross-examination from the witness F. W. Thrum: "Do

you know the yield of the Halawa Valley?" (Bill of Ex-

ceptions, Exception No. 14.)

And in this behalf this assignment of errors now
quotes the full substance of the evidence so admitted.

"Q. Do you know the yield of the Halawa Valley?

"Mr. DUNNE.— I object to the yield of the Halawa
Valley, on the ground that the yield of the Halawa Val-

ley is wholly immaterial, and it not appearinig that this

land ever had any yield.

"The COURT.—The Court will give a pretty wide lati-

tude in the examination of witnesses in relation to their

qualifications to testify as to the values.
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"Mr. DUNNE.—We except. (Exception No. 14.) And

eaid plaintiff and petitioner now assigns said ruling as

error.

"A. I do not.*'

14.

Said Court erred in sustaining the objections of said

defendants, said Honolulu Plantation Company, to the

following questions asked by said plaintiff and petitioner

from the witness F. W. Thrum: "If a leasehold interest

C'f forty years on that particular piece of land, seven

years of which was fully paid up, the balance of which

was held at three and c^ne-balf per cent of the sugar pro-

duced, provided it did not fall below $4,000 per annum

for the entire tract of land, including other lands, the

first lease including 2,900 acres, and the second 2,122

acres, if such a leasehold were offered for sale in the pub-

Mc market, what would you be willing to pay per a^re

for it?" (Bill of Exceptions, Exception No. 15.)

And in this behalf this assignmeait of errors now
quotes the full substance of the evidence expected:

"A. Not over $20.00 per acre "

15.

Said Court erred in granting the motion of said de-

fendant, said Honolulu Plantation Company, to strike

^out from the testimony of the witness, F. W. Thrum, the

f()llo'wdng pa.ssage: "I stated that part of my occupation

on the Ewa plantation was the selection of cane land.

The first case was in 1895, when Mr. Lowery was the

manajrer, and many acres wore valuable for the cultiva-

tion of cane below field 19—that was then the extent of

the plantation in that direction. I was sent out there,

and started field 19, and I cut lines through the algeroba,
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the glue and the lantana, and was to report the land

that I coasidered valuable for sugar cane, and after two

or three weeks later I got around this tract, field lU, and

reported to him the number of acres that I considered

valuable for sugar cane in that ^ icinity. My report was

accepted." (Bill of Exceptions, Exception No. 1(3.)

And in this behalf this assignment of errors nt;w

quotes the full substance of the evidence so stricken out.

"The WITNESS (To Mr. Dunne.)—! stated that part

of my occupation on the Ewa plantation was the selec-

tion of cane land. The first case was in 181)5, when Mr.

Lowery was the manager, and many acres were valuable

for the cultivatioui of cane below field 19—that was then

the extent of the plantation in that direction. J was

sent out there, and started at field li<, and I cut lines

through the algeroba, the glue and the lantana, and was

To report the land that I considered valuable for sugar

cane, and after two or three weeks later I had got around

this tract, field 19, and reported to him the number of

acres that I considered valuable for sugar cane iu that

vicinity. My report was accepted.

"jVFr. SILLIMAN.—^I move to strike it out on the

ground that it is not proper redirect examination.

"The COURT.—I do not think it is material. Let it

he stricken out.

"Mr. DUNNE.—We except. (Exception No. 16.) And
said plaintiff and petitioner now assigns said ruling as

error."

16.

Said Court erred in overruling the objections of plain-

tifP and petitioner to the following question asked on

cross-examination from the witness, J. A. McCandless:
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"What is the value set on that leasehold interest of 142

acres (referring to a certain tract of 142 acres on Ford

Island, originally sought to be condemned in this action,

but to which a discontinuance of the action was subse-

quently made and filed by plaintiff and petitioner and

(-rdered by the Court)?" (Bill of Exceptions, Exception

No. 17.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so' admitted:

"Q. What is the value set on that leasehold interest

of 142 acres?

"Mr. DUNNE.—I Object to this. The records of this

court show that this entire matter was settled amicably

between the Oahu Sugar Company and the Government.

This is not proper cross-examination; it is not directed

to any matter testified to by the witnesis in chief. It is

not proper crosis-examination; it has no materiality here.

"The COURT.— The Court will not rule out that testi-

mony, but you can meet it, and you will have to meet

it, if it is met at all, because the Courti will not rule out

any testimony that has a tendency to explain any facts

that are initroduced before the jury.

"Mr. DUNNE.—We except. (Exception No. 17.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. I see from that answer of the

Oahu Sugar Company that they place a valuation of

$200,0i00 on 142 acres om Ford Island that I have been

testifying about. I do not know what tbe chemical

analysis of the subsoil of Ford Island is. If you were to

give me the chemical analysis of the subsoil, I do not

think I would be able to understand it—everything."
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17.

Said Coui-t erred in overruling tlie objection of plain-

tiff and petitioner to the following question asked on

direct examination from the witness J. A. Low: "Just

explain the nature of your duties, and the nature of your

experience and the nature of your study on the subject

(of the growth and manufacture of sugar)." (Bill of Ex-

ceptions, Exception No. 18.;

And in this 'behalf, this assignment of errors now

quotes the full substance of the evidence so adioitted:

"Q: Just explain the nature of youi' duties, and the

nature of your experience, and the nature of your study

on the subject.

"Mr. DUNNE.—I object to that question on the ground

that it involves three separate and distinct questions.

"The COUET.—Let him answer them.

"Mr. DUNNE.—We except. (Exception No. 18.) Aud

said plaintiff and petitioner now assigns the said ruling

as error.

"A. In connection with my duties as manager of the

plantation, was to direct the general work of the planta-

tion, employ men, plant cane, harvest it, employ skilled

men, men trained in the different branches of the work,

civil engineering, mechanical engineering, cultivation,

the agricultural portion of the work, see to the aaimals,

the driving, the handling of horses and mules, bookkeep-

ers and accountants, chemists, sugar-boilers, electricians,

and men adapted to locomotive engineering. The Hono-

lulu Sugar Compnay was organized in May, 1898, 1 think.

It was a corporation organized for the purposes of culti-

vating) and manufacturing sugar, selling the sugar pro-

duced from the land, purchasing land, leasing land, run-
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niBg a mercantile business, and running pieces of rail-

roaa and pipe-lines, etc. Tliese lands are situated in the

Ewa and Kona Districts, Island of Oaliu. The planta-

tion has aibout 5,000 acres, situated around and adjoin-

ing this land. 1 think that the total acreage, rocky

places and waste land, is aooui 8,0i>U acres. I hgtued it

up for the last trial. There are five thousand acres of

cane land."

1&

Said Court erred in overruling the objections of plain-

tifl: and petitioner to the following question asked on

direct examination from the witness J. A, Low: "Why

not (that is to say, why was not sugar grown on this land

by the Honolulu Plantation Company)?'" (Bill of Ex-

ceptions, Exception Xo. 19.) -

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Why not?

"Mr. DUNNE.—I object, for the reasons why the sugar

was not grown on the land as being wholly immaterial;

it is the fact we deal with, not the reasons that he may

have for this fact.

"The COUKT.—Ask him the question.

"ftlr. DUNNE.—We except. (Exception No. 19.) And

said plaintiff and petitioner now assigns the said ruling

as error.

"A. Because we are a new plantation, and have not

been able to get there. All new plantations must start

from the mill and work out; and we have done so."

19.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the answer and testimony given
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by thie witness C. Bolte, on direct examiaatioii, in re-

sponse to the question, "isow, considering the property

sought to be condemned in the state in which you saw

it on the day that you viewed it, that it was in substan-

tially the same state on the btn of July, liM)i, consider-

ing its situation and the uses tnat mignt be made ol it

and to which it was adapted, and assuming that the

plantation has a thirty-nine years' lease, seven years'

rental ot which has been paid, and the remaining thirty-

two years is upon a basis of a crop payment—that is,

three and a half per cent of the sugar produced—and the

payment of the taxes, the leaise including other land

(there was a minimum rent on the other laml which is

not material), and assuming that there are 342- acres of

cane land in the area sought to be condemned, what, in

your opinion, was the value of the leasehold interest of

that land on the 6th of July, 1901, to the Honolulu Planr

tation Company?'' (Bill of Exceptions, Exception No.

20.)

And in this behalf this assignment of errors now

quo(t€s the full substance of the evidence so refused to be

stricken out:

"A. Four hundred and lifty thousand dollars."

20.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the testimony of said witness, C.

Bolte, given on direct examination, relative to the value

of this leasehold to a particular individual, to the Hono-

lulu Plantation Company. (Bill of Exceptions, Excep-

tion No. 21.)

And in this behalf this assignment of errors now
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quotes the full substance of the evidence so refused to be

stricken out:

"Q. Now, considering the property sougiht to be con-

demned in the state in which you saw it on the day that

you viewed it, that it was in substantially the same state

on the 6th of July, 1901, considering its situa,tion and the

uses that might be made of it, and to which it is adapted,

and assuming that the plantation has a thirty-nine years'

lease, seven years' rental of which has been paid, and

the remaining thirty-two years is upon the basis of a

crop-payment, that is, three and one-half per cenit of the

sugar produced, and the payment of the taxes, the lease

including other land, there was a minimum rent upon

the other land, which is not material, and assuming that

there arei 342 acres of cane land in the area sought to be

condemned, what, in your opinion, was the value of the

leasehold interests of that laud on the 6th of July, 1901,

to the Honolulu Plantation Company?

"A. Four hundred and fifty thousand dollars.

"Ml*. DUNNE.—I move to strike out the testimony of

this witness as toi value of this leasehold to the ITouo-

lulu Plantation Company, on the ground that it is settled

law that what this may be worth to the Honolulu Plan-

tation Company is not a fair test of the market value.

"The COURT.—The Court will not strike it out.

"Mr. DUNNE.—We except. (Exception No. 20.) And
said plaintiff and petitioner now assigns said ruling sub

error.

'^Q. What was the market value?

"A. That is what I said. I have not made up my
mind. I think it ought to be $250,000 or |3O0,00O.
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"The COURT.—Q. Is there any difference beftween

the value and the market value?

"A. Yee, sir. the Honolulu Plantation; it might

have a greater value to the Honolulu Plantation

than to anyone else, if it were put in the market, there

would be three buyers of this land—the Ewa, the Oahu

and the Honolulu; but it has a distinct value to the

Honolulu Plantation.

'^ Ooss-Examination.

"^Ir. DTJJJNE.—To save the right of the Government,

I move to strike out the testimony of the witness rela-

tive to the value of this leasehold to a particular indi-

vidual—to the Honolulu Plantation Company, on the

ground that the compensation is the market value, and

not the value which the property may or may not h£uye

to a particular individuai.

"The COURT.—The Court will not strike it out.

"Mr. DUNNE.—We except. (Exception No. 21.) And

said plaintiff and petitioner now assigns said ruling as

error."

21.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the answer and testimony of the

witness, J. A. Low, during his direct examination, when

resumed, in response to the question, "What was the

value of the use of the buildings on that land for the re-

mainder of your term of the lease?" (Bill of Exceptions,

Exception No. 22.)

And in this behalf this assignment of erroi-s now

quotes the full substance of tlie cvidenito so refused to be

stricken out:
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"The Taliie of the nse of the buildings on that land for

the remainder of onr term of the lease was |13,000, I be-

lieve; the buiTdini!;>! are worth that to this company, be-

cause I do not believe that there would be a vestige of

the buildings left at the termination of the lease, forty

years from now."

22.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the tesitimony of the witness, J.

A. Low, on direct examination, when resumed, relative

to the nature and quality of the soil upon the land sought

to be condemned, to the Honolulu Plantation Company.

(Bill of Exceptions, Exception No. 23.)

And' in this behalf this assignment of errors now

quotes the full substance of the evidence so refused to

be stricken out:

"A. We have similar soil in the Halawa Valley that

we have raised cane on.

"Mr. DUNNE.—I object to this comparison of outside

soil; he was asked concerning this soil.

"The COUET.—He can go on if he will. Let us hear

it.

"Mr. DUNNE.—We except. (Exception No. 23.) And

said plaintiff and petitioner now assigns said ruling as

error."

28.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

direct examination from the witness J. A. Low: "What

was its (the property sought to be condemned) value on

the 6th of July, 1901?" (Bill of Exceptions, Exception

No. 24.)
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Aud in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

''Mr. SILLIMAN.—Q. What was its value on the 6th

of July, 1901?

"A. To the Honolulu Plantation Company?

"Q. Yes, sir.

"Mr. DUXXE.—The same objection—not a proper

test of market value.

"The COURT.—The same ruling.

"Mr. DUNNE.—We except. (Exception No. 24.) And

said plaintiff and petitioner now assigns said ruling as

error.

"A. Four hundred thousand dollars."

24.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company, from the said witne«>

J. A. Low, during his direct examination, when resumed:

"Mr. Low, that portion of the tax return read in evi-

dence here, showing the statement under the heading

'Leasehold interest—return of real estate leases as per

schedule "B," $50.000'—what have you to say in regard

to it, Mr. Low, by way of explanation?" (Bill of Ex-

ceptions, Exception No. 25.)

And in this behalf this assignment of errors now
quotes the full substance of the evidence so admitted:

"Q. Mr. Low, that portion of the tax return read in

evidence here showing the statement under the heading

'Leasehold interest—return of real estate leases as per

schedule 'B,' $50,000,' what have you to say in regard

to it, Mr. Low, by way of explanation?
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"Mr. DUNNE.—I object to that; it is a mere ambig-

uous question—a sort of question that would permit al-

most any sort of an answer, hearsay or otherwise.

"The COUKT,—Answer the question.

"Mr. DUNNE.—We except. (Exception No. 25.) And

said plaintiff and petitioner now assigns said ruling as

error.

"A. Fifty thousand dollars is a transcript of our

books which show the cost of three rice plantations that

were purchased, the leasehold interest in the three plan-

tations which we purchased, an area of 113 acres of

cane land."

25.

Said Court erred in overruling the" objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witnp'r?>?

W. R. Castle on direct examination: "What knowledge

have you of the development of the plantation in that

district (meaning the District of Ewa)?" (Bill of Ex-

ceptions, Exception No. 26.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. What knowledge have you of the development

of the plantations in that district?

"]\rr. DUNNE.—I object to that as entirely irrelevant

and immaterial to any issue in this case—as to the de-

velopment of other plantations in that District.

"The COURT.—Answer the question.

"Mr. DUNNE.—We except. (Exception No. 26.) And

said plaintiff and petitioner now assigns said ruling as

error.
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"The WITNESS.—I have been identified with the

plantations there—^the Ewa plantation more particu-

larly—and have know about the development of al^ f

these plantations beprinninc with the Ewa and cominrj

down to the Honolulu plantation. I have had conpneo-

tions with some of the lands of the Honolulu planta-

tion, but not inchidmsi: this portion now in controversy

—lands that I had occasion to make over to the Hono-

lulu Plantation Company, not this particular land; but

I am talking about sales to the Honolulu Plantation

Company. I sold

—

"Mr. DUNNE.—I object to any statement about any

sales that he may have made, or his connection with

any land except this land.

"The WITNESS.—I am speaking about this land.

"Mr. DUNNE.—I am addressing an objection to the

Court,

"The COURT.—He can testify to any sales that he

made connected with this land,

"Mr. DUNNE.—He has testified already that he had

nothing to do with this land.

"The WITNESS.—Recently, I said.

"Mr. SILLIMAN.—In times past. I am not asking

for the amount of sales or anything.

'The WITNESS.—I am still the administrator of the

estate and trustee of the Williams heirs. The estate

sold this land, this particular land as well as others, it

was sold about 1880. The estate of Williams had a

leasehold in common with Jim Castle, and it covered

this land as well as the other land, and after some years

I sold out the interest of the estate of Williams to James



The Honolitlii Planlation Company. 839

I. Dowsett. I suppose conveyances are of record. I

made the conveyance in shape and deliveredi it to Mr.

Dowsett. I covered the District of Halawa from the

sea to the mountains. My impression isi that there were

about two or four thousand acres included in this land."

26.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from said witness

W. R. Castle, on direct examination: "Now, Mr. Castle,

considering the property sought to be condemned, the

state which you saw it on the day that you viewed it,

and assuming that it was substantially the same state

on July 6th, 1901, and taking into consideration the

situation of the land and all the uses that might be

made of it; and assuming that the plantation has a

thirty-nine years' lease, and that seven years' rental has

been paid, and that the rental for thirty-two years is on

the basis of three and one-half per cent of the sugar

produced, and the payment of taxes (the lease covering

other lands in addition to this), and for a minimum ren-

tal, and assuming that there are 342i acres of cane land

of the land sought to be condemned, w^hat in your opin-

ion was the market value of that leasehold on the 6th

of July, 1901?" (Bill of Exceptions, Exception No. 27.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Now, Mr. Castle, considering the property

sought to be condemned, the state which you saw it on

tlie day that you viewed it, and assuming that it was
in substantially the same state on July 6th, 1901, and

taking into consideration the situation of the land and
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all the uses that might be made of it; and assuming

that the plantation has a thirty-nine years' lease, and

that seven years' rental has been paid, and that the

rental for thirty-two years is on the basis of three and

one-half per cent of the sugar produced, and the pay-

ment of taxes (the lease covering other lands in addi-

tion to this), and for a minimum rental, and assuming

that there are 342 acres of cane land of the land sought

to be condemned, what in your opinion was the market

value of that leasehold on the 6th of July, 1901?

"Mr. DUNNE.—I object to the question as immate-

rial, irrelevant and incompetent, not justified by the

evidence, and without foundation in this; that there is

no evidence here that the witness does know what was

the market value of such a leasehold as described in

the question, on July 6th, 1901.

"The COURT.—^Let him answer it.

"Mr. DUNNE.—We except. (Exception No. 2'7.) And

said plaintiff and petitioner now assigns said ruling as

error.

'The WITNESS.—A. I should judge the value to be

about 1250,000."

27.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

the said Honolulu Plantation Company from the wit-

ness W. W. Groodale on direct examination: "Now, Mr.

Goodale, considering this land sought to be condemned,

in the state in which you saw it on the day that you

viewed it, and assume that it is in substantially the

«ame state or was on the 6th of July last year, and
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considering the situation of it, and the uses that might

be made of the land and to which it was adapted, and

assuming that the plantation had a thirty-nine years'

lease, seven years' rental of which has been paid, the

rental for thirty-two years is based upon three and one-

half per cent of the sugar produced (the particular lease

covers other land as well as this), has a minimum basis

of rental and includes other land, and assume that there

is 342 acres of cane land, what in your opinion is the

market value of the leasehold to the Honolulu Planta-

tion Company of the land sought to be condemned on

the 6th of July last?" (Bill of Exceptions, Exception

No. 28.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted.

"Q. Now, Mr. Goodale, considering this land sought

to be condemned, in the state in which you saw it on

the day that you viewed it, and assume that it is in

substantially the same state or was on the 6th of July

last year, and considering the situation of it, and the

uses that might be made of the land and to which it

was adapted, and assuming that the plantation had a

thirty-nine years' lease, seven years' rental of which has

been paid, the rental for thirty-two years is based upon

three and one-half per cent of the sugar produced (the

particular lease covers other land as well as this), has

a minimum basis of rental and includes other land, and

assume that there is three hundred and forty-two acres

of cane land, what in your opinion is the market value

of the leasehold to the Honolulu Plantation Company of

the land sought to be condemned on the 6th of July last?

"Mr. DUNNE.—Objected to as immaterial, irrelevant
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and incompetent, without foundation in this, that it is

not a fair statement of the evidence, without foundation

in this, that it does not appear that the witness does

know the market value of such property on the 6th

of July, 1901.

"The COURT.—The objection is overruled.

''Mr. DUXXE.—We except. (Exception No. 28.) And
said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. Three hundred thousand dol-

lars."

28.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witness

G. F. Kenton on direct examination: "Now, considering

this property sought to be condemned in the state that

you saw it on the day that you visited it, and assum-

ing that it was in substantially the same situation on

the 6th of July, 1901, and' assuming that there is a lease

for thirty-nine years, seven years of which has beeir

paid up, and the rental for Ihirty-two years is on the

basis of three and one-half per cent of the sugar pro-

duced (the lease covers other land as well as this), has

a minimum rental which, however, has no materiality

to the question, the payment of taxes, and considering

all of the uses and purposes to be made of the land,

and the situation in which it exists on that day, and as-

suming further that there was 342 acres of cane land

within the area sought to be condemned, what in your
opinion was the market value of the leasehold interesft

on the Honolulu Plantation Company on the 6th day of
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July lasft year?" (Bill of Exceptions, Exception No.

29.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Now, considering the property sought tx) be con-

demmed in the staite that you saw it on the diay that you

visited it, and assuming that it was in substantially the

same situation on the 6th of July, 1901, and assuming

that there is a lease for thirty-nine years, seven years

of which has been paid up, and the rental for thirty-two

years is on the basis of three and one-half of th^ sugar

produced, (the lease covers other land as well as this),

has a minimum rental which, however, has no material-

ity to the question, the payment of taxes; and consider-

ing all of the uses and purposes to be made of the land,

and the situation in which it exists on that d)ay, and as-

suming further that there was 342 acres of cane land

within the area sought to be condemned, what in your

opinion was the market value of the leasehold interest

of the Honolulu Plantation Company on the 6th day of

July last year?

"Mr. DUNNE.—Objected to as immaterial, irrelevant

and incompetent, and not an accurate and faithful state-

ment of the evidence, and without foundation in this,

that it does not appear that the witness knows what the

market value of the leasehold was at the time men-

tioned.

"The COURT.—The Court will overrule the objection.

"Mr. DUNNE.—We except. (Exception No. 29.) And

said plaintiff and petitioner now assigns said ruling as

error.
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"The WITNESS.—A. I should estimate it at f250,-

000 as the valuie of the land for the leasehold."

29.

Said Court erred in overrulinj? the objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Planitation Company from the witness

F. Meyer on direct examination: "Well, considering the

property siought to be oondemned, as to its location and

all the uses that could h& made of it, and assuming that

it isi in substantially the same situation as it was on

the 6th day of July, 1901, and assuming that there is a

leai^e of thirty-nine years, seven years of which are paid

up, and thirty-two years of which are on the basis of

three and one-half per cent of the sugar produced, to-

gether with the payment of taxes, and also saying that

there is a minimum rental; that this three and one-half

per ceint shou'ld not be less than |4,000 a year; and as-

suming that there are MS acres of cane land in the

area sought to be condemned, what in your opinion was-

the market value of that leasehold interest on the 6th

of July, 1901?" (Bill of Exceptions, Exception No. 30.)

Aind in this behalf this assignment of errors now
quotes the full substance of the evidence so admitted:

"Q. Well, considering the property sought to be con-

demned) as to its location, and all the uses that could be
made of it, and assuming that it is substantially in the

same situation as it was on the 6th day of July, 1901,

and assuming that there is a lease of thirty-nine years,

seven years of which are paid up, and thirty-two years
of which are on the basis of three and one-half per cent
of the sugar produced, together with the payment of

taxes, and also saying that there is a minimum rental;
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that this three and one-half per cent should not be less

than $1,000 a year; and assuming also that there are

'S4^2> acres of cane I'and in the area sought to be con-

demned, what in your opinion was the market value of

that leasehold interest on the 6th lof July, 1901?

"Mr. DUNNE.—Objected to as incompetent, irrele-

vant and immaterial, and upon the ground that it is not

a fair and accurate statement and is not a competent

hypothetical question; and without foundation in this,

that it does not appear that the witness knows the

market value ou the 6th of July, 1901.

''The COUKT.—Answer the question. Objection over-

ruled.

"Mr. DUNNE.—We except. (Exception No. 30.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. Three hundred thousand dol-

lars."

30.

Said Court erred in overrulin2;i the objections of plain-

tiff and petitioner to the following questions asked by

said Honolulu Plantation Cbmpany from the witness

A. Ahrens on direct examination: "Now, considering the

property sougiht to be condemned, and the situation in

which you saw it on the day that you viewed—that is,

in October; and assuming that it was in substantially

the same situation that it was on July 6th, 1901; and

after taking into consideration the use that might be

made, the purpose to which it is adapted; and assuming

that there is a thirty-nine years' lease, seven years -^f

v;hic'h are paid up, and the balance of thie term is upon

the basis of three and one-half per cent of the crop.
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and 1 will also stale lor your iuformation that there is

a minimum basis, v/hich includes other land, now, as-

sumin«^' that there was 34^2 acres of cane land included

within the 5(il acres, what in your opinion was the

niaiKec \aiiiie ot the leasehold interest on the 6th of

July last?" (Bill of Exceptions No. 31.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Now, considering the property sought to be con-

demned^ and the situation in which you saw it on the

day that you viewed—^that is, in October—and assuming

that it was in substantially the same situation that it

wais on July 6th, 1901, and after taking into considera-

tion the use that might be made, the purpose to vWhich

it is adapted, and assuming that there is a thirty-nine

years' lease, seven years' of which are paid up, and the

balance of the term is upon the basis of a three and one-

half per cent of the crop, and I will also state for your

information that there is a minimum basis which in-

cludes other land, now, assuming that there was 342

acres of cane land included within the 561 acres, what

in your opinion was the market value of the leasehold

interest on the 6th of July last?

"Mr. DUNNE.—I object to the question as irrelevant,

and incompetent, and not a proper and accurate state-

ment of the testimony; and without foundation, in that

it does not appear that the witness knows what the

market value of such a leasehold was on July 6th, 1901.

"The COURT.—The Court will make the same ruling

and allow the testimony in.

"Mr. DUNNE.—We except. Exception No. 31.) And
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said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. Two hundred and seventy-five

thousand dollars."

31.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witness, J.

T. Crawley, on direct examination: "What do you know

about the productive capacity of the soil of this land?"

(Bill of Exceptions, Exception No. 32.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. What do you know about the productive capacity

of the soil of this land?

"Mr. DUNNE.—I object to the question as immate-

rial, irrelevant and incompetent, and calling for a mere

speculation and without foundation upon which any rea-

sonable person can base an opinion.

"The COUKT.—The objection is overruled.

"Mr. DUNNE.—We except. (Exception No. 32.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. The soil is very well adapted

to the growing of cane; it is good soil. The chemical

composition of it is good and compares favorably with

other soil in the vicinity that is raising good crops of

sugar."

32.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question by said Hono-

lulu Plantation Company from the witness, J. P. Mor-
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gan, on direct examination: "Now, Mr. Morgan, taJiing

into consideration the property sougiit to be condemned

and its location and situation, and wliat can be done with

the situation as you saw it on the day that you viewed

it, the uses and purposes that the land can be put to,

and assuming that the Honolulu Plantation Company

has a thirty-nine years' lease, seven years' of which are

paid up, and the balance of the term is based upon

three and one-half per cent of the sugar produced from

the land, the lease also covering other land, having a

rental basis, and assuming that there was 342 acres of

cane land upon the land sought to be condemned, what

would you say was the market value of that leasehold

interest on the Gth of July, 1901?" (Bill of Exceptions,

Exception No. 33.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Now, Mr. Morgan, taking into consideration the

property sought to be condemned and its location and

situation, and what can be done with the situation as

you saw it on the day that you viewed it, the uses and

purposes that the land can be put to; and assuming that

the Honolulu Plantation Company has a thirty-nine

years' lease, seven years' of which were paid up and

the balance of the term is based upon three and one-half

per cent of the sugar produced from the land, the lease

also covering other land, having a rental basis; and as-

suming that there was 342 acres of cane land upon the

land sought to be condemned, what would you say was

the market value of that leasehold interest on the 6th

of July, 1901?

"Mr. DUNNE.—I object to the question as irrelevant
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and incompetent, and not a proper or accurate statement

of the evidence; and without foundation in this, that it

does not appear that the witness does knwv what the

going market value was on July 6th, 1901.

"The COURT.—Let the witness answer.

"Mr. DfJNNE.—I note an exception. (Exception No.

83.) And said plaintiff and petitioner now asigns said

ruling as error.

"The WITNESS.—1 put an estimation on the value of

about one hundred and seventy-live thousand dollars."

33.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question aisked by

said Honolulu Plantation Company from the said wit-

ness. J. F. Morgan on redirect examination: "How many
mills are there in the vicinity of this land?" (Bill of Ex-

ceptions, Exception No. 34.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"jMr. SILLIMAN.—Q. How many mUls are there in

the vicinity of this land?

"Mr. DUNNE.—I object to that as irrelevant, incom-

petent, immaterial, and not proper redirect examination.

"The COURT.—Ask the question.

"Mr. DUNNPl—We except. (Exception No. 34.) And

said plaintiff and petitioner now assigns said ruliag as

error.

"The WITNESS.—A. There is the Honolulu Planta-

tion Company mill on right adjacent land to this; the

Oahu mill a little further on; then comes the Ewa and

the Waialua. T cannot say positively how far the Hono-
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lulu mill is from this place, but it looks to me it was

within, I should say, about two miles. I do not know

how far away the Oahu mill is."

34.

Said Court erred in overruling the abjections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witness,

L. A. Thurston, on direct examination: ''Now, consid-

ering the property sought to be condemned, Mr. Thurs-

ton, in the state in which you saw it on the day that

you visited it last, and assuming that it was in sub-

stantially the same state and condition on the 6th of

July, 1901, and taking into consideration the location

of the land and of the uses to which it might be put,

and to Tshich it was adapted; and assuming the planta-

tion has thii'ty-nine years' lease, seven years' rental of

which is paid up, and the rental for thirty-two years

thereof is on a basis of three and one-half per cent of

the sugar produced, and the payment of taxes. (I will

say that the leasehold covers other land, and has a

minimum rental of $1,000, covering practically 2,000

acres); and assuming that there was 342 acres of cane

land in the area sought to be condemned, what is your

opinion of the market value of that leasehold interest

on the 6th of July, 1901?" (Bill of Exceptions, Exception

No. 35.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Now, considering the property sought to be con-

demnfKi, Mr. Thurston, in the state in which you saw it

on the day that yon visited it last, ami a.ssuming thatt it

was substantially the same state and condition on the
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fith of July, 1901, and taking into consideration the lo-

cation of the land, and of the uses to which it might

be put, and to which it was adapted, and assuming the

plantation has thirty-nine years' lease, seven years'

rental of which is paid up, and the rental of thirty-two

years thereof is on a basis thereof of three and one-

half per cent of the sugar produced, and the payment of

taxes (I will say that the leasehold covers other land,

and has a minimum rental of $4,000 covering practi-

cally 2,000 acres); and assuming that there was 342 acres

of cane land in the area sought to be condemned, what

is your opinion of the market value of that leasehold in-

terest on the 6th of July, 1901?

"]\Ir. DUNNE.—I object to that as irrelevant and in-

competent, and not a faithful and accurate statement

of the evidence, and without any foundation in this, that

it does not appear that the witness knows what the

market value of this leasehold was on the fith of July,

1901.

"The COURT.—Answer the question.

'•Mr DUNNE—We except. (Exception No. 35.) And
said plaintiff and petitioner noAv assigns said ruling as

error.

"The WITNESS.—A. I consider that a conservative

market value of that leasehold under the conditions

which you stated would be betrv^een seven and eight hun-

dred dclUi'^s pei acre, for the 342 acres of cane land."

35.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

sid Honolulu Plantation Company from said witness.
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L. A. Tlinrston, on redirect exaraination : "What can jnu

say as to the quality of the soil on the land sought to

he condemned as to its producing: any crop of sugar."

(Rill of Exceptions, Exception No. 36.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Mr. SILLIMAN.—Q. What can you say as to the

quality of the soil on the land sought to be condemned

as to its producing any crop of sugar?

"Mr. miNNE.—I object to that as irrelevant, immate-

rial and incompetent, and not proper redirect examina-

tion,

"The COURT.—Ask the question.

"Mr. DUNNE.—We except. (Exception No. 36.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—A. I consider it first-class cane

land."

36.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witness,

J. R. Higby, on direct examination: "Are you able to

state the value of the use of those building's for the term

of thirty-nine years?" (Bill of Exceptions, Exception

No. 37.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Are you able to state the value of the use of

those buildings for the term of thirty-nine years?

"Mr. DUNNE.—I object to that as irrelevant and in-
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competent, and upon the further ground that it does

not call for the market value, but calls merely for an

individual or personal value.

"The C0T;RT.—The objection is overruled.

":Mr. DU^'XE.—We except. (Exception Xo. 37.) And

said plaintiff and petitioner now assigns said ruling as

error.

"The WITNESS.—If you assume that the buildings

are valueless at the end of thirty-nine years—I should

say that the life of those buildings would not be thirty-

nine years—I should place the value of the use for the

term of thirty-nine years at what they cost."

37.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from said witness,

J. R. Higby, on direct examination: "Assuming that their

life will be finished, what is the value of those build-

inigs?" (Bill of Exceptions, Exception No. 38.)

And in this behalf this assignment of errors now

quotes the full substance of the evidence so admitted:

"Q. Assuming that their life will be finished, what is

the value of those buildings?

"Mr. DUNNE.—The same objection as heretofore

mad^. (Exception 37.)

"The COURT.- The objection is overruled.

":Mr. DUNNP:.—T^'e except. (Exception No. 38. And
«aid plaintiff and petitioner now assigns said ruling as

error.

"A. I have some notes that I made of the value of

the buildings. I am not exactlv able to state the value
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without refreshing my recollection from those notes.

The total value is about |11,000—a little more than |11,-

000, not including the ijlumbing and pipes."

38.

Said Court erred in refusing to give to said jury the

first instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions, Exception No. 39.)

And in this behalf this assignment of errors now

quotes said first instruction so refused:

"I instruct you that private property canmot be taiken

for public use without just compensation. These are the

words of our fundamental law, the Federal constitu-

tion; and from them you will observe that the compen-

sation spoken of must be 'just.' In this behalf I charge

you that it is your duty to treat both sides of this case

with equal fairness and impartiality, and to avoid giv-

ing to any one side any preferment or advantage denied

to the other. In other words, when dealing with this

matter of compensation, you are to remember that just

compensation means compensation that is just both sides,

just in regard to the public as well as to the individual.

You are not, for instance, to place an unduly deprecia-

tive valuation upon this property because the Govern-

ment desires it; nor should you place an exaggerated

valuation on the property either because it is private

property or because the Government may want it. Your
province is to proceed and act throughout with even

handed fairness and impartiality, treating both sides

alike, and deciding disputed questions siolely upon the^
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evidence received, and within the lines laid down by this

charge."

39.

Said Court erred in refusing to give to said jury the

second instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions, Exception No. 40.)

And in this behalf this assignment of errors now

quotes said second instruction so refused:

"I instruct you that whenever private property

is taken for public purpose, the fair market value

of the property at the time of the taking should

be paid for it; and according to the statute of this ter-

ritory, the actual value of the property at the date of

the summons is designated as the measure of valuation

of all property to be condemned; and I charge you that

the date of the summons in this case is July 6th, 1901.

It is to this date, therefore, that you are to look in fixing

the value of the property involved in this case. You are

to remember that the material matter for consideration

is the actual condition of the property as it stood on that

date. It is to this that you are limited; and beyond this

you cannot go. The prospective or speculative value

of the land from possible improvements or prospective

uses, cannot be considered by you; the value must be

actual, and not speculative or mere possible value, nor

argumentative value. It is not, therefore, proper to con-

sider how the property might be improved, or the cost

of such improvements, nor can you consider what the

probable value of the land would be if this or that im-
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provement were placed upon it; nor can you consider

the intention of the lessee to make such improvements,

even though you should find any such intention to exist.

In brief, you are to limit your consideration to the actual

condition of this property as it actually stood on July

Gth, 1901." '

40.

Said Court erred in refusing to give to said jury the

fourth instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions, Exception No. 41.)

And in this behalf this assignment of errors now quotes

said fourth instruction so refused:

"Some evidence has been introduced by the Govern-

ment showing certain valuations, sworn to, and filed

with the assessor, pursuant to the requirements of the

territorial statute in that regard. Upon this subject I

charge you that such sworn returns to the assessor are

called by the law admissions against interest; and you

may, therefore, and indeed it is your duty to do so, con-

sider such sworn returns along with the other evidence

in the case bearing: upon the question of market value.

"In this connection, I charge you that the Government

has introduced here a certain writing of the Honolulu

Plantation Company, makinig an annual exhibit of its

affairs, and showing the assets of the defendant on Janu-

ary 1st, 1001. I charge you that such writing and ex-

hibit comes within the rule just stated concerning ad-

missions against interest, and that it is your duty to con-

sider such writing and exhibit in connection with the

other evidence in the case bearing upon the question of

market value."
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41.

Said Conrt erred in refusing to give to said jury the

fifth instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions, Exception ]!^o. 42.)

And in this behalf this assignment of errors now

quotes said fifth instruction so refused:

"You have been i)ermitted to view the premises in

question. The object of this view was to acquaint you

with the physical condition and surroundings of the

premises, and to enaible you to better understand the evi-

dence on the trial. The knowledge which you acquired

by the view may be used by you in determining the

weight of conflicting testimony resptcting value and

damage, but no further. Your final conclusion must rest

on the evidence here adduced."

42.

Said Court erred in refusing to give to said jury the

sixth instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions, Exception No. 43.)

And in this behalf this assignment of errors now

quotes the sixth instruction so refused:

"In cases of this character, much of the testimony con-

sists in expressions of opinion touching the subject mat-

ter involved. It is your province to weigh the testimony

of witnesses whose opinions have been given, by a refer-

ence to the whole situation of the property and its sur-

roundings, and all the attendant circumstances, and by

applying to it your own experience and general knowl-

edge. The evidence of experts as to values and damages

floes not differ in principle from the evidence of experts

upon other subjects. So far from laying aside their own
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general knowledge and ideas, the jury may apply tha^t

knowledge and those ideas to the matters of fact in evi-

dence, in determining the weight to be given to the opin-

ion expressed. While the jury cannot act in any case

upon particular facts material to its disposition, restdngi

in their private knowledge, but should be governed by

the evidence adduced, they may and should judge of the

weight and force of that evidence by their own general

knowledge of the subject of inquiry; and while the law

permits the opinions of those familiar with the subject

TO be given, such opinions are not to be blindly received,

but are to be intelligently examined by the jury in the

light of their own general knowledge, giving them force

and control only to the extent that they are found to be

reasonaible. In other words, you are not bound by the

opinions of experts, but you will take their testimony

into consideration, along with all other evidence in the

case, and award to it such value as in your judgment. it

deserves."

43.

Said Court erred in refusing to give to said jury the

seventh instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions?, Exception No. 44.)

And in this behalf this assignment of errors now

quote<5 the said seventh instruction so refused:

"In determining upon which side the preponderance

of evidence is, you are not to be controlled by the mere

ninnber of witnesses produced, uponi either side, but you

should take into consideration the opportunities of the

several witnesses for seeing or knowinig the things about

which they testified, their conduct and demeanor while

testifying, their interest or lack of interest, if any, in the

result of the suit, the probability or improbability of the
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truth of their several statements in ^iew of all of the

other evidence adduced or circumstauces proved on the

trial, and from all the circumstauces determine on which

side is the weight or preponderance of tht' evidence. In

dealing with the testimony, yon must not foriret by

whom it was .?iven, the motive of the particubu* witness,

if any, the purpose by which he is actuated, the partisan-

ship, if any, attributable to him. Indeed, any fact or

circumstance by which his unbiased utterance of truth

might be impeded or prevented, altogether, must receive

your attention. Thus, you would not, avS men of sense,

so readily yield to tbe testimony of a witness whose

partiality is known or observaible, as you would have

done had the same witness been whollj'^ indifferent be-

tweien the paTties, and with no partisan motive to ac-

tuate him—no interest in the result of the trial other

than the general interest which every good citizen

ought to feel, that in this, as in all other trials, justice

be done according to law."

44.

Said Court erred in refusing to give to said jury the

eighth instruction requested by said plaintiff and peti-

tioner. (Bill of Exceptions, Exception No. 45.)

And in this behalf this assignment of errors now

lyiuotes said eighth instruction so refused:

"At arriving at a verdict in this case, you are to give

to the testimony such weight and effect as in your judg-

ment it deserves; but yen should not treat with such

testimony arbitrarily or capriciously, nor should you

limit your consideration to any isolated or fragmentary

pait thereof. On the contrary, you are tO' take into con-

sideration ail the evidence in the case, both direct and
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circumstautial, together with all rensonaible inferences

to be drawn from that yvidence,"

45.

Said Court erred in refusing to give to said jury the

ninth instruction requested by said plaintiJBf and peti-

tioner., (Bill of Exceptions, Exception No. 40.)

And iu ihis behalf this assignment of errors now qucxtes

said ninth instruction so refused:

"In considering and deciding the facts in this case. I

charge you th?t the property sought to be condemned

herein is the leasehold interest of the Honolulu Plant a-

tion Company in and to 5f»1.'_' acres of land, and mtthing

more. In passing upon the facts, you will bear this con-

stantly in mind."

4G

Said Court erred in permitting to be rendered and in

receiving the verdict herein. (Bill of Exceptions, Ex-

ception No. 47.)

And in this behalf this assignment of errors now states

the grounds of this exception and of this assignment of

error as follows:

1. Insufficiency of the evidence to justify said verdict:

(a) There is no evidence to support the finding that

the market value of the leasehold interest of said Hono-

lulu Plantation Company in the land involved herein is

of the sum of |94,000 or any other sum in excess of

175,000.

(b) There is no evidence to support the finding that

the market value of all improvements upon said land is

of the sum of |8523, or any other sum.

(c) There is no evidence of the market value of said

leasehold interest, or of any market value of said lease-

hold interest in excess of |75,0<X).
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(d) There is no evidence of the existence upon said

land of any improvements, or of the maricet value, if any,

of any such improvemeuts.

2. Said verdict is in opposition to, wholly inconsist-

ent with, and not supported by the fomi/er adjudicaition

of said Court as to the compensation of said Honolulu

Plantation Company. And in this behalf this assign-

jnent of errors shows that in and by the judgment of said

Court, in the above-entitled action (which said judgment

is fully set out in the bill of exceptions herein) between

the same parties, upon the same pleadings, and ujjon the

same evidence, the ''full Compensation" of said Hono-

lulu Plantation Company herein "for its damages of

every kind and character in this case," was formerly, to

wit, on July 25th, 1902, adjudicated by said Court not

to exceed the sum of $75,000.

3. Said verdict is contrary to and against the law

and the evidence:

(a) Because of errors of law occurring^ during the

trial, and excepted to by plaintiff and petitioner, said

errors being included within the above and foregoing as-

signment of errors, numibered herein from 1 to 45, inclu-

sive.

(b) Because said verdicit was made, given and ren-

dered by a jury.

(c) Because said verdict was made, given and ren-

dered without sufficient evidence to support, sustain or

justify it; and in this behalf this assignment of errors

refers to the paragraph lureinabove marked No. 1.

4. Said verdict is not sustained or justified bj' either

the law or the evidence, or the weight of the evidence,

herein

:
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(a) Because of the insufficiency of the evidence to

justify said verdict, as set out in priragraph numbered 1,

supra.
;

('b) Because said verdict is in opposition to, wholly

inconsistent with, and not supported by the former ad-

judication of said Court ais to the compensation of said

Honolulu Plantation Company; as more fully set out in

paragraph 2, supra.

(c) Because said verdict is contrary to, and against

the law and the evidence as more fully set out in para-

graph 3, supra.

(d) Because said verdict was made, given and ren-

dered by a jury.

(e) Because of the errots of law occuiTing during the

trial and hereinabove assigned and enumerated.

5. Said verdict is excessive in this, that it attempts

to award excessive, unreasonable and inconsistenit com-

pensation for damages herein, the amount tliereof being

without the evidence, with no evidence to sujiport it and

against the evidence, and against the former adjudica-

tion of said Court made July 25th, 1902, and hereinabove

referred to.

6. Said verdict is contrary to and against the charge

of the Court herein:

(a) Because said jury failed to consider all the testi

mony as a whole, with all its reasonable inferences.

(b) Because said jury failed to consider the market

value of the land involved in its actual condition on July

Gth, 1901.

(c) Because said jury considered speculative or possi-

ble value and not market value.

(d) Because said jury was neither guided nor gov-
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erned by thie preponderance of the evidence, or by the

amount of just compensation toi be awarded.

(e) Because said jury gave undue and excessive

weight to the expert testimony introduced by said Hono-

lulu Plantation Company.

47.

Said Court erred in refusing to grant a now trial lieri^n;

(a) Because said cause was illegally tried before a

jury, instead of before a Court.

(b) Because said Court, in passing uponi plaintiff and

petitioner's motion for a new trial' of said cause, did not

weigh all of the evidence, and did not exercise it® discn^-

tion to say whether or not, in its opinion, said verdict

was so opposied to the weigbt of the evidence that a new

tj-ial should be granted ; and did not accord to said plain-

tiff and petitiomer its right to have all of the e^'idenee

weighed by said Court and to have said discretion (>l

said Court exercised in the mode and manner just herein

referred to.

48.

Said Court erred in making, giving, rendering and til-

ing its judgment herein upon and pursuant to said ver-

dict.

Wherefore, the said The ITnited States of America,

plaintiff in error herein, prays that the judgment of the

District Ccurt (,f the United States for the District of
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Hawaii he reversed, and that said District Court be

dir.-cted to ^raiit a new trial of said cause.

Dated, Honolulu, Hawaii, July ITth, 1902.

KOBERT W. BREOKONS,
Unted States Attorney in and for the District of Hawaii,

and

J. J. DUN!SE,

Assistant United States Attorney in and for said Dis

trict,

Attorneys for sadd Plaintiff in Error.

[Endorsed] : Title of Court and Cause. Filed July 21,

1902. W. B. Maling, Clerk.

United States of America,
|

District of Hawaii.
J

In the Di<<trict Court of the United States, in and for th^

Territory of Hawaii.

UNITED STATES OF AMERICA,
Plaintiff and Petitioner.

ViS.

ESTATE OF BERNICE PAUAHiI BISHOP, Deceased;

and JOSEPH O. CARTER, WILTJAM F. ALLEN,

WILLIAM O. SMITH, SAMUEL M. DAMON,

and ALFRED W. CARTER, Trustees under the

Will of Bernice Pauahi Bishop, Deceased, and of

the Estate of said Bernice Pauahi Bishop, De-

ceased; and OAHU RAILWAY AND LAND COM-

PANY (a Corporation); and THE DOWSETT
COMPANY, LIMITED (a a>rporation) ; and
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HONOLULU PLANTATTOJN^ COMPANY (a Cor-

poration); and CHO^ AH FO; and JOHN I

J

ESTATE, LIGHTED (a Corporation); and WILL
IAM G. IRWIN; and OAHIT SUGAR COMPANY,
LIMITED (a Corporation); and BISHOP AND
COMPANY (a Copartnership),

Defendants and Respondents.

Order Allowing Writ of Error.

At a stated term, to wit, the April teim, A. D. 1902, of

the above-entitled Court, held at itrf courtroom in the

city of Honolulu, in the aforesaid District of Hawaii, on

the 25th day of July, A. D. 1902 Present: The Honor-

able MORRIS M. ESTEE, Judge of said Court above

named.

Upon the petition of the pltiintiff and petitioner above

named, and on motion of R. W. Breckons, Esq., United

States Attorney for said District, and J. J. Dunne, Esq.,

Assistant United States Attorney for said District, coun-

sel for the aibove-named plaintiff and petitioner

—

It is hereby ordered that a writ of error to the United

States Circuit Court of Appeals for the Ninth Circuit,

at the City of San Fraucisco, State of California, from

the final judgment heretofore given, made, filed and en-

tered by the above-named Court, in the above-entitled

eauise, upon the issues therein joined between said plain-

tiff and petitioner and the aibove-named Honolulu Plan-

tation Company, a corporation, one of the above-named

diefendanits and respondents, under date of May 81st,

A. D. 1902, be, and the same is hereby, allowed, and

that a certified transcript of the record, testimony, ex-

hibits, frtipulations, and all proceedings herein, be forth-



866 The TJniied ^tnfcf^ of America vs.

•WTth transmitted to the said United States 'Oircuit Court

of Appeals for the Ninth Circuit,

Dated, Honolulu, Hawaii, July 25th, A. D. 1D02.

MORRIS M. ESTEE,

Judgie of said Court.

Due service of the abovp order, and receipt of a copy

thereof, are hereby admitted this July 26th, 1902.

HONOLULU PLANTATION COMPANY (a Cor-

poration).

By HATCH & SILLIMAN,

Its Attorneys.

[Endorsed]: Title of Court and Cause. Order Allow-

ing Writ of Error. Filed July 25, 1902. W. B. Maliuo,

Clerk. By Frank L. Hatch, Deputy Clerk.

In the District Court of the United States, in and for the

District of Hawaii.

•I'HE UNITED STATES OF AMERI-

CA,

Pla-intiff and Petitioner,

vs.

THE HONOLULU PLANTATION
COMPANY (a corporation), et al..

Defendants and Respondents.

^

Praecipe for Transcript. m
To the Clerk ol the Above-entitled Court:

You will please prepare transcript of the record in

this cause, to be filed in the office of the clerk of the

United States Circuit Court of Appeals for the Ninth

Judicial Circuit, under the appeal heretDfore perfected
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to said Court and include in said transcript the foll«w-

inir pleadinjys, proceedinixs, and paj^ers on file, to wit:

Petition, filed July 6, 1901.

Summons and R^um, filed July, 26, 1901.

Answer Honolulu Plantation Company, filed Aug. 2.

1901.

Amended Ans^^er Honolulu Plantation Company,

filed Sept. 20, 1901.

Notice, Motion and Demand for Jury Trial, filed Sept.

20, 1901.

Amended Answer Honolulu Plantation Company,

filed Oct. 9, 1901.

Deci.sion on Motion for New Trial, filed Jan. 25, 1902.

Refusal to Accept Suggestion to' Remit Portion of

VMFdict, filed Jan. 27, 1902.

Transcript of Testimony, filed April 26, 1902.

Insitructions Requested by Plaintiff, filed March 11,

1902.

Instructions Requested by Defendant, filed March 11,

1902.

Charge to Jury, filed March 11, 1902.

Verdict, filed, March 11, 1902.

Order, filed March 12, 1902.

Notice and Motion for New Trial, filed March 20, 1902.

Stipulation, filed March 21, 1902.

Notice of Motion for New Trial, filed April 25, 1902.

Opinion on Motion for New Trial, filed May 13, 1902.

Stipulation, filed May 13, 1902.

Decree, filed May 31, 1902.

Bill of Exceptions, filed May 31, 1902.

Stipulation and Order, filed June 4, 1902.

Motion, filed June 9, 1902.
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Stipulation, filed June 16, 1902.

Supplemental Bill of Exceptions, filed June 30, 1902.

Notice of Presentation, filed July 21, 1902.

Supplemental Notice of Presentation, filed July 21,

1902.

Petition for Writ of Error, filed July 21, 1902.

Assignment of Errors, filed July 2il, 1902.

Order Allowing Writ of Error, filed July 25, 1902.

Minute Entries from March 3, 1902 to May 15, 1902.

Citation on Appeal (Original), filed July 26, 1902.

Writ of Error (Original), filed July 26, 1902.

This Praecipe

Said transcript to be jwepared as required by la\^*

and the rules of this Court and the rules of the United

States Circuit Court of Appeals for the Ninth Circuit,

and filed in the office of the clerk of the said Circuit

Court of Appeals at San Francisco, before August 23d.

A. D. 1902.

ROBT. W. BRECKONS,
J. J. DUNNE,

Attorneys for the United States.

[Endorsed] : Filed July 28th, 1902. W. B. Maling,

Clerk.

•r.

i
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/// the District Court of the United States, in and for the

Territory and District of Hawaii.

Clerk's Certificate to Transcript.

United States of America,
S'S,

Territory of Hawaii.

I, Wialter B. Maling, clerk of the District Court of the

Uiiited States for the Territory of Hawaii, do hereby

certify the foregoing; P^ges, numbered from 1 to

827, inclusive, and comprised in the preceding two

volumes, numbered volumes 1 and 2, respectively, to be

a true copy of the record, opinions of the Court, bill of

exceptions, assignment of errors, praecipe for transcript

and all proceedings ini the above-entitled case, as the

same appear in my office, a!nd that the same together

constitute the return to annexed writ of error herein on

appeal to the United States Circuit Court of Api>eals

for the Ninth Circuit.

I further certify that I hereto annex and herewith

transmit the original citation on appeal and writ of

error, in said cause.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Court this 12th day of Sep-

tember, A. D. 1902.

[Seal.] W. B. MALING,

Clerk.
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United: States of America, \

District of Hawaii. J

In the District Court of the United States, in and for the

District of Haicaii.

THE UNITED STATES OF AMERICA,
Plaintiff and Petitioner,

vs.

ESTATE OF BERNICE PAUAHI BISHOP, Deceased;

and JOSEPH O. CARTER, WILLIAM F. AL-

LEN, WILLIAM O. SMITH, SAMUEL M. DA-

MON and ALFRED W. CARTER, Trustees Un-

der the Will of Bernice Pauahi Bishop, Deceased;

and of the Estate of said Bernice Pauahi Bishop,

Deceased; and OAHU RAILWAY AND LAND

COMPANY (a Corporation); and THE DOWSETT

COMPANY, LIMITED (a Corporation); and HON-^

OLULU SUGAR COMPANY (a Corporation); and

HONOLULU PLANTATION COMPANY (a Cor-

poration; and CHOW AH FO; and JOHN II ES-

TATE, LIMITED (a Corporation); and WIL-

LIAM G. IRWIN; and OAHU SUGAR COM-

PANY, LIMITED (a Corporation); and BISHOP

AND COMPANY (a Copartnership),

Defendants and Respondents.

Citation.

United States of America.—^ss.

The President of the United States, to Honolulu Plan-

tation Company, a Corporation; and to Hatch &

Silliraan, Its Attorneys, Greeting;:

You, and each of you, are hereby cited and admon-
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isbed to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit, at San Fran-

cisco, in the State of California, within thirty (30) days

from the date of this writ, pursuant to a writ of error

filed in the clerk's office of the above-named District

Court of the Unitedi States in and for the Territory and

District of Hawaii, ^w^erein The United States of

America is plaintiff in error, and yOu are defendant in

error, to show cause, if any there be, why the final judg-

ment in said writ of error mentioned, and from which

said writ of ernor has been allowed, should not be cor-

rected, and speedy justice should not be done to the

parties in that behalf.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice' of the Supreme Court of the United States

of America, this 26th day of July, A. D. 190^, and of the

Independence of the United States the one hundred

and twenty-sixth.

MORRIS M. ESTEE,

United States District Judge, Presiding in the Above-

entitled Court.

[Seal. Attest. W. B. MALING,

Clerk of the Above-entitled Court.

United States of America,
[^

Territory and District of Hawaii. J

I hereby certify that I served' the foregoing citation

on the 26th day of July, A. D. 1902, in the city of Hono-

lulu, in said District, on William G. Irwin, then and

there the resident manager, and known to me to be the

resident manager of said Honolulu Plantation Com-

pany, said corporation, and isaid defendant in error
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herein, <by then and there persionally delivering to and

leaving with said William G. Irwin, a true copy of said

citation; and I further testify that on the 26th day of

July, A. D. 1902, in isaid city of Honolulu in said Dis-

trlcit, I served the^ foregoing citation on Messrs. Hatch

& Silliman, then and there the counsel for said Hono-

lulu Plantation Oompiany, said defendant in error here-

in, by then and there personally delivering to and leav-

ing with said attorneys, personally, a true copy of said

citation, said Hatch & Silliman being then and there

known to me to be the attorneys of and for said defend-

ant in error herein.

MARSHAL'S FEES.

Service 2 citations, |2.00 each, f4.00

Mileage, 2 miles, $.06 each, 12

14.12

Dated, Honolulu, Hawaii, July 26th, A. D. 1902.

[Seal.] E. R. HENDEY,
United States Marshal in and for said District.

[Endorsed]: United States District Court, Dis-

trict of Hawaii. The United States of America,

Plaintiff and Petitioner, vs. Honolulu Plantation (Com-

pany, a Corporation, et al., Defendants and Respondents.

Citation. Filed July 26, 1902. W. B. Maling Clerk.

i
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United States of America, \

District of Hawaii. J

In the District Court of the United States, in and for the

District of Hawaii.

THE UNITED STATES OF AMERICA,
Plaintifl: and Petitiioner,

vs.

ESTATE OF BERNIOE PAUAHI BISHOP, Deceased;

and JOSEPH O. OAKTER, WILLIAM F. AL-

LEN, WILLIAM O. SMITH, SAMUEL M. DA-

MON and AIFRED W. CARTER, Trustees Un-

der the Will of Bernice Pauahi Bishop, Deceased,

and of the Estate of said Bernice Pauahi Bishop,

Deceased; and OAHU RAILWAY AND LAND
COMPANY (a Coi-poration) ; and THE DOW-
SETT COMPANY, LIMITED (a Corporation);

and HONOLULU SUGAR COMPANY (a Cor-

ponation); and HONOLULU PLANTATION
COMPANY (a Corporation); and CHOW AH FO;

and JOHN II ESTATE, LIMITED (a Corpora-

tion); and WILLIAM G. IRWIN; and OAHU
SUGAR COMPANY, LIMITED, (a Corporation);

and BISHOP AND COMPANY (a Copartnership),

Defendants and Respondents.

Writ of Error.

United States of America,—ss.

The President of the United States of America, to the

Honorable MORRIS M. ESTEE, Judge of the

United States District Court, for the Territory of

Hawaii, Greeting:
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Because in the record and proceedings, as also in the

giving, making, rendition, entering and filing of the

final judgment in that certain cause in the aforesaid

District Court, before you, between The United States

of America, plaintiff and petitioner, and Honolulu Plan-

tation Company, a Corporation, defendant and respon-

dent, and one of the defendants and respondents above

named, a manifest error hath happened, to the great

prejudice and damage of said plaintiff and petitioner,

The United States of America, as is said and appears

by the petition herein.

We being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the party aforesaid, in this behalf do command you, if

justice be therein given, that then under your seal, dis^

tinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same,

to the Justices of the United States Circuit Court of

Appeals for the Xinth Circuit, in the city of San Fran-

cisco, in the State of California, together with this writ,

so as to have the same at the said place in the said Cir-

cuit on the 23d day of August, A. D. 1902, that the said

records and proceedings aforesaid being inspected the

said Circuit Court of Appeals may cause further to be

done therein to correct those errors what of right, and

according to the laws and customs of the United States,

should be done.

^Yitness the Honorable MELVILLE W. FULLEK,
Chief Justice of the Supreme Court of the United States,

this: 26th day of July, A. D. 1902. Attest my hand and

the seal of the United States District Court for the Ter-
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ritory of Hawaii, at the clerk's office at Honolulu in

said territory, on the day and year last above written.

[Seal] W. B. MALING,

Clerk of the United States District Court for the Terri-

tory of Hawaii.

Allowed, this July 26th, A. D. 1902.

MOKEIS M. ESTEE,

Judge of the United States District Court for the Terri-

tory of Hawaii.

Service of the above writ, and receipt of a copy there-

of, are hereby admitted this 26th day of July, A. D. 1902.

HONOLULU PLANTATION COMPANY (a Cor-

poration),

By HATCH & SILLIMAN,

Its Counsel.

[Endorsed] : United States District Court, District

of Hawaii. The United States of America, Plaintiff

and Petitioner, vs. Honolulu Plantation Company (a

Oorporaftion et al., Defendants and Respondents. Writ.

Filed July 26th, 1902. W. B. MaUng, Clerk.

[Endorsed]: No. 896. In the United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. The Honolulu

Plantation Company, a Corporation, Defendant in Error.

Transcript of Record. Upon Writ of Error to the Unit-

ed States District Court, for the District of Hawaii.

Filed September 19, 1902.

FRANK D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.
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AMERICA,
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OCT 27 i9-^

THE HONOLULU PLANTATION
COMPANY (a Corporation),

Defendant in Error.
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Upon Writ of Error to the United Stales District

Court, for the District of Hawaii.
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[Endorsed]: No. 8%. In the United States Circuit

Court of Appeals for the Ninth Circuit. PlaintiH's Ex-

hibit No. 1. Received September 29, l!ifl2. F. 1).

^ton(ktnn, Clerli. Bj .^reredith Sawyer. Deputv Clerl;.



|Kn'lo,.,.,i|: ]>h,i„iifl-s Exhibit Xn. 1. F. I.. Uatdi, Dep. C. V. S. vs. Hon. Plan. Co.
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[Endorsed]: No. 896. In the United States Circuit

Court of Appeals for the Ninth Circuit. Plaintiff's Ex-

hibit No. 1. Received September 29, 1902. F. P.

Monckton, Clerk. B.v Meredith Sawyer. Deputy Clerk.

/«*.



4-

Plaintiffs Exhibit No. 2.

I ii'i'ii-<-(l]: Plaiiitill



[Endorsed]: No. S9C. In tbe United States Circuit

Court of Appeals for tlie Ninth Circuit. Plaintiff's Ex-

hibit No. 3. Received Septeimber 29, 1902. P. D.

Monikton, Clerk. By Meredith Sawyer. Deputy Clerk.
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Plaintiff's Exhibit No. 3.

Eiidiirsi-d]: I'hiiiitilTs Exhibit No. 3. V. I,. Hatch, Dep. P. V. S. vs. Uim. Plan. Co.
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[Endorsed]: No. 896. In the United States Circuit

Court of Appeals for the Ninth Circuit. Plaintiff's Ex-

nibit No. 3. Received September 29, 1902. F. D.

Mimckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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Memoranda for the Information of Taxpayers.

The Several Deputy Assessors will be present

1900, mentioned in the local

at the several times and places during January,

notices, to Receive Tax Returns.

ASSESSMENT AND OTHER DATES.

assessed aa ot tlie &rst day ofjatiuary each year.

t ofe rcby £

May I. Growiug rice shall be assessed as of the first day of May in

each year.
_ ^ ,

July 1-15. The assessment books shall be made up on or before

or July of each year, notice of which shall be Rvveii,

July i-jo. In order to be euliUed to appeal, any persons desirous

notice of appeal at any time from the first to the tweutieth of July of

September I. Tax lists shall be made up by assessors on September
i»t. ODd all property Taxes shall be payable on and after September
ist of each year, but may be received bv the Assessors at any earlier

f:5rsonai, and specific taxss.

sixty j-Mra.
Vehicles—For carryinjt m

for carrying persons; five do
Uog Tax-Moles, Ji each;

abitaul between the ages of twenty and

rchaudise, and brakes: two dollars each;

emales, fa each.

DBFINITION OF RBAt PROPERTY.

The term " Benl Property for the purposes of this Act shall mean

^"r»clHres.'^fe''uccs*. r;hnr'vcs.^ imX'^^enL*\I,d''oIher SilgreJS

DSPINITION OF FBRSONAi; PROPERTY.

. irrru p.rsni.Al rT,-.i„Ti v " (nr ihe piirposes oi thIs Act shall

BASIS OP VAtCB POR TAXATION PURPOSES.

BASIS OF VAI.de of BUSINESS ENTERPRISES.

ccdi»/yra"'""'
'"""'"8 "P'n'i'^ot Ilf/Seipjfsj during Ihe pre-

W ''{.'^''V'"^**'''^'"''''**"'
"•* roar's"^' P"« of its stock- and

upon such valiinlion'^"^''^"*"""^
^''^^^^ reasonably and fairly bear

EXCI,USIONS PROU AOORBOATB VAIUE.

and properly on which spccSfirtases are'lLvUd"^re''excludod°^'*^''*"^

THE BASIS OF VAIUE OP lEASED PROPERTY

unWrTiSjus'l""
>""' """" ""'"' """ "'"-Uon i. raanifo.Uy

DUTIES AND LIABILITIES OF AGENTS TRUS-
TEES, EXECUTORS, SECRETARIES 'TREAS-
URERS, ETC.

f™»"?,c"??pVbuc,T,rd'?v™\S£y°,s,o"r';'^^^^^^^

^cpt separated a

COMPANY RETURNS

FIRM PROPERTY

PENALTY FOR DELINQUENCY.
and dos tascs become due January isl, and ar

enl penalty often percent, a

EXEMPTION FROM

RIGHT OF EXAMINATION POR PURPOSES
TAXATION.

For the purpose of properly assessing audi

To inspect and examine the records of all

s«"8Property for

publTc offices, wi

REQUIRED TO BE MADE.

leputj r of t

ript.o the

nonr's^de'os^i'

iion/cuslod^-oV^Jonl^rolo'irthe'^fi^rsrdayof^auSal
aediately preceding.

1. All leases, mortgages, incumbrances and cha

Jrtgaf

Ifany of the property by this

isonablyand fairly b

; and when known, 1

PENALTY FOR FAILURE TO MAKE SWORN
RETURN.

sub^fct^to'a'**^ear'"
^^^^ '^'^ **"" assessment, which shall not be

INSPECTION OF ASSESSMENTS AND APPEAIi.

Am'Siton "ho°haB m'adc'"if'wll
'"'"'°'^" ^"'J' '" «"^ '5th.

mth'the Aises'Sr"'
'"'' '"""^^ '" '""' "sLTmen" bf^'e'p'o.'uing'cSS

ated, i

1 by uotlng
r of 1

^JPFMOVEI):

Minister of Finance.



[Do not include growino; rice on this list. It is to be assessed May 1st on a separate blank
which will be furnished for that purpose.]

lOOO

DISTRICT OF^

FOR THE

3W?^ , ISLAJ^D OF Oahu

Statement of Property Belonging to, in the Possession of, or Under the Control of

HONOLU LU PLANTATIO N Co.
(1) KEAL ESTATE OWNED.

No. R. P.

L. 0. A.

DeacriptioD (ind Situation of Land
aiid Improvement 9.

Area.

|JI| ll^;Ss

Total Value
of Land

Total Value
of Improve

meuts.
Grand Total

A» per Schedule "C" lJ3i acr.. 12,155.00
1

Buihliniji*
31,075.00

:.

;;••;.;;

':::::::::::.:::r:z:
$43830.00

Total of Beal Estate
—

-TTP-
(2) LESSEES KETURN OF REAL ESTATE LEASED.

L. 0. A.

Aren.
Nome aud Location of Land

and Improvements Lessor Date of

Lease
Term ot

Lease
Annual
Sent

Value oT-
Leasehold

Value of

Improve- Grand Total

.-UperSchrdule "B"
s

50,000.00
f !

Bmldings
J9095.OO

A K Iter Schedule "B" on lands

Sundr;/ Legnora, we paying tazeg

h'-longhig to 1

\

1

Tf tnl

=1:
' INSDEANCE

Scouhh rmo„_ * Xadonal, -Tht Allia^,," The Bonal

"

. !T!''?"". .?. .*."."''.'??'.
f!.^'.',

?'"''>'« '"""'' simi.oo

. . . '

" " " Ltaithold

Lvnttr $7000.00, /nmiroii,

1S0S3.00

R. R. Bridgti tSOOO.OO



SCHEDULE A.

Growing Crop of Cane.

BELOJ^GIMG TO..

No. OF ACRES

Honolulu Plantation Company,

DESCRIPTtON

jsSyi Young Ptant Cane

4 Months old ©

2gg I

y'onng Plant Cane

on high lands

314 months old @

2JO y'onng Plant Cane

on high lands

7 weeks old @

I2y Young Plant Cane

on high lands

4 weeks old @

J20 Young Plant Cane

on low lands

2 weeks old @

Young Rattoons

on low lands

jyi weeks old @

Large Seed Cane

8 months old

iis^yi

{•TIMATKD VIBLO

JO.OO /0,/SSt ^j^pH

6}^ I
/«7«54

iS-oo 1,903.00 6yi
I

li2S*A

10.00 \
t,20o.oo\ 7 S40

iS-oo 750.00

loo.od r,ooo,ot

<5J4 3^5

Lease of S. Af. Damon No. 6oy Acres at $p 000 pe\

2o years seemingly not reported.

See Pol. /Qo—^75,



SCHEDULE B

Lands Leased by
Honolulu Plantation Co.

Lands on which Taxes are Paid to be so Designated.

K. P., L. C. A.
hahe of larb

(?„«» E,,,,

no.
{

Rent
I

Per
Acres Acre

!"•

EXPIRATCOH OF L£ASE

"Tl 0/

Crop

]
Jan. 1,1 mtsVtfi'tf'i/mt

A.. • n,ij'Af„„Hi.,/,^.f

Da iSi,l„f E,t.)

*All\lh. Lands mkd * taxes to 6c paid by Lessors and. owners and charged

tSo.oo ful^i4tll,i^



SCHEDULE C.

Lands Held in Tcg Simple bv

Honolulu Plantation Co.

So.

R. P

no.
HAME OF LAUD

Forest Land Cane Land Pasto«Land Acreage
REMARKS

1

—

Value.

761 2139 ffalawa 1 1 300.00

Grnnt on Cash
Purchase 4270 Aiea, Ewa, 95 'Mill Site) 9S 10,000.00

Halawa
757 2156 Hnlawn 2 GOO.OO Pump Site

Apane

2

5597
\

70 irriinurlK. 1 1 500.00 Pice Land
Grant l)y Bep.
of ffawfiii IVnimMu 2H 6t%% 550.00

Bo. Do. Do. 2t\\ 250.00 f^t. of Way for R.R.

Deed by
./la.'ifin E,H. Do. 1 AS

Waimalii
550.00 Pump Site

112% $12,755.00



SCHEDULE E.
Information required in estimating aggregate valae cojnhined prop-

erty ivhich is the basis of Business Enterprises for Profit, required by Section

68. Session Laws, 1896.

STATEMENT OF PAST YEAR'S BUSINESS

Amouut Gross Receipts for year to January 1st, V. 00 %

Total Actual running expenses for year to January

which includes Cost of Railroads, Pumps, 1

purchases during year, and all outlays for
material now on hand

Amount Net Profits for year to January 1st, 1900 .

1st, 1900
74S9o9 .09

Buildings and all

Labor, as well

j

SALES OF CORPORATION STOCK.

Name of Vender. Name of Vendee. No. Share. Price P:(id. Total.

1

1

1

1

1

1

"l 1

J^o Receipts and no 1

REMARKS.

>ofits



DESCRIPTION OP PERSONAL PROPERTY.

Agrioiiltnral Implements on Iinud.

Bniiaing HaleriaT on hand

,
po.ooq.ooj Tooljt, f^,ogg-oq

CasIi in banrl..

. ^/f^. »^^?^^. ^^.''"Coal—Tone

Fisliiug Rights

Growing Crop of Caue, as per Schedule -A"

Orowiug Crop of Taro, Banaans and Vegetables—Acres

Goods, Wares and Mercbaudise. and of whnt general kind (on hand).

(in bond)

Store Stock

Cement .£ Lime

Baih <t Spik€8

Hay -t- Grain

signed to you, in oroiit of bond

° Furtntur-
Household Farnitare (in use)

Hides or Skins, in or ont of bond .

Jewelry of all kinds for peraonnl use (including Watches)

.

Machinery of all kinds in use (other than sugar) .

.

Sngar or Molasses, in Tauka or Coolers tons

Sngar or Molaeses on hand tons

Paddy—Tons Value per ton, |

Personal Property of any kind, not inclnded in this Schedule

.

7 mcomplcte

Rice—Tons Valna per ton $

Ronhig Slock. .?ff?.r. f?/»: .^r??.'??; .{?/?."»'/'. f:°';'

Sngat Millannd Machinery

Ships, Vessels, at home or abroad

Wool—Tons Value per ton $

Yachts and Boats

, S,SOO: Car Material, 4,000

(3) LIVE STOCK SCHEDULE.

vV)-

Bulls (Hawaiian).

" (Imported).

Cattle ( Herd } j . { .

Cattle (Working) CJ^
Cattle (mikh cow) Ci^ .

Horses (Native) broken

Horses (Foreign) broken

Horses (herd) unbroken .

Stallions (Native) ^

Stallions (Imported)

Jacks, Imported and Nali^

Donkeys (Native)

Mules (Native)

Mules (Foreign),

Pigs

-x:.

Total of Personal Eroperty .....^

Total of t'irst^gft. ....,;_^_[
•

.> "t 'j .'^

Grand Total
-

" -f}

" "'

_ ^
Aggregate value of the 'oombiiid property which is "the basis of 'the business enterpris,

known as ffgnolulu Plnntqfta7t_ Cp.



SraCIFIC TAXES.

Xub. ol OuiMt/m, "«<»'. VtpuMM, Bmnm. Ovubiuo and ioi eon'n;>nce ol pereoDs

...J.JIfn.

SsaUr ol W>(ou, CmU. Di.j« ot otkw Tdiid« *—i 'or Inighl onlj; •») hnkte ?.f?r.f.V*^.>

Da(>—Ibk

LIST OF MALB PEiaom W TOOB EMPLOIt. OB BESmWG WITH TOD SUBJECT TO TAXATION.

AMB. AOE. RAtlONAUTT. NAME. AGE. NATIONALITY.

'••* '7'..;:'..'

I DO 80LEHKLY 8WEAB tbAl tbe 1ii( of p»r«otil lo my waploj, and of aoimalR aud otber property ju

iMiion. or ownail by d«, liable to taxatioo, wbJcb I have given, is trae to the beet of my knowledge, ioformn-

il b«liof, •(> help God.

UoXfiLVLr P/.A.\TAT/itX Cfi.

By JAMhS A. />0 »'. Managi'r.

before tue thie....'. dav of Jaoaary, 1900.BulMrht^l iDil H

F. K. ARCHEB,

Deptitj/ Atmtimor and CoUrc

\i

>

PI

X
on

m

OTJ

< • Jo O

- o
I t3~ "

a^

^ ^ ?;

§ S 3
^

f^ I Se
b



jCIFIC TAXES.

aibusses used for conveyance of persons.

d for freight only; and brakes P. carts and loagons

1

Y, OE RESIDING WITH YOU SUBJECT TO TAXATION.

TY. NAME. AGE. NATIONALITY.

..y..5a'Xfi."i<iwi.J.

..''?Mi'^.\o'ti'?i.

.

r
"

of persons in my employ, and of animals and other property in

ich I have given, is true to the best of my knowledge, informa-

ULU PLANTATION CO.

By JAMES A. LOW. M&nager.

ly of Januarj', 1900.

F. K. ARCHEP,

Deputy Assessor and Colhctor.

^ ^
?5

S ^
9- Ct

<?+.

<5
*«Mv ^e

>v

X >

&<a ;

'>
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Plaintiff's Exhibit No. 11.

Lease.

[Four Hawaiian Stamps. Canceled.]

This indenture made this first day of August, A. D.

1898 by and between J. M. Dowsett of Honolulu, Island

of Oahu, Hawiaiian Islands, administrator of the estate

of James I. Dowsett late of said Honolulu, deceased,

party of the first part; and The Honolulu Sugar Com-

pany, a corporation, incorporated under the Laws of

the State of California, United States of America, doing

business in the Hawaiian Islands, party of the second

part

Witjieisseth

That the party of the first part being possessed of

certain portions of the Ahupuaas of Halawa and Aiea,

situate in the District of Ewa, in said Island of Oahu.

under and by virtue of a lease from the Trustees of the

Estate of Bernlce P. Bishop to decedent dated the first

day of September A. D. 1888, and recorded in the Regis-

try of Deeds in said Honolulu, in Book 115 page 6 which

lease expireis on the First day of September A. D. 1908

and by virtue further of a lease from the Tl"ustee of the

Estate of Emma Kaleleonalani to decedent dated the

Eighth day of September 1888 and recorded in said

Registry of Deeds in Book pages and expiring

the first day of September A. D. 1908 and by virtue

further of a lease from the Commissioners of Crown

Lands owned by decedent at his death dated the first

day of January 1882 and recorded in said Registry of
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Deeds in Book pages and expiring the 31st day

of December 1912 in consideration of Twenty Thousand

Dollars (|20,000.) to him the lessor, paid by the party

of the second part, the receipt whereof is hereby ac-

knoMedged, and with the approval of A. Perry judge

of the Circuit Court of the First Circuit under proceed-

ings had this day in the matter of the estate of said

decedent and in order to raise money to pay debts of

decedent's estate and by virtue of every power him

hereto enabling doth hereby sell and sublet to the party

of the second part the following portions of said lease

holds:

Those portions of the Ahupuaas of Halawa and Aiea

respectively which lie mauka of the present track of

the Oahu K. K. and L. Co. and described as follows: be-

ginning at the intersection of said railroad track and of

the southeasterly boundary line of the land belonging

to the estate of Queen Kaleleonalani above mentioned,

running thence along said railroad track northwesterly

to the intersection of isaid track with the northwesterly

boundary of the land ofAiea aforesaid;thence along said

boundary of Aiea northeasterly to a point of altitude

of 650 feet mauka of said track; thence in a southeasterly

direction along a line at 650 feet altitude on the ridges

mauka of said' track to a point in the southeasterly

boundary line of the Ahupuaa of Halawa, lying at an

altitude of 650 feet on the ridge mauka of said track;

thence southwesterly along southeasterly boundary line

of Halawa to the point of commencement.

Also that piece of Halawa land lying bel'ow the O. R.

& L. Co.'s track detscribed as follows: Beginning at a

point on sea shore at Railroad fence and running as

follows by true bearings
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1. S. 4° 40' E. 800 feet along K. R. fence.

2. S. 32° 00' E. 1520 feet along E. R. fence to 40 foot

road,

3. S. 47° 00' W. 4000 feet along 40 foot road.

4. S. 79° 50' W. 1940 feet along Queen Emma Estate

5. N. 33° 00' W. 6270 feet along Queen Emma Estate

and Bishop Estate to shore, thence along sea shore lo

the initial point the direct bearing and distance being

S. 87° 50' E. 7&50 feet and containing an area of 780

acres.

Excepting therefrom all lands under the following

leases rented to parties at the present time, and de

scribed as follows:

—

Halawa.—1. Lease dated September 28th, 1888, for

period of twenty years from 1st day of September, 1888

to Chun Lau Cheong, and seven others, assigned to Y.

Ahin, IWa. Nov. 18.9i6, containing 47 and 82:|lOO acres.

2. Lease dated 31st Jan. 1889' to Chulan & Co. for

twenty years from 1st day of Sept. 1888 assigned to

Wong Kwai, Nov. 30th, 1896, containing 66 and 74 1 100

acres.

3. Lease dated Nov. 27th, 1897, for a period of ten

years from 1st day of Sept., 189'8, to Chow Ah Fo, con-

taining 17 and 92|100 acres.

Aiea.—1. Lease to Kam Tow of land suitable for

planting rice, ten year lease from 1st Jan. 1898.

2. Lease to Hop Sing Co. the same now being held

by Sung Kong Lee, containing three acres, more or lesS;

being used as a fish station at Aiea depot, bringing a

rental of I-IOO paid annually on Oct. 1st of each year.

And also such part of the Makalepa paddock in the

Ahupuaa of Halawa aforesaid as is not arable, and

which is fit for pasturage only.
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And the party of the first part doth grant unto the

party of the second part all waters running during the

continuance of this Indenture in and through the

gulches on any portions of said lands lying mauka or

above the mauka boundary of the demised premises

which runs at an altitude of 650 feet above the level of

the sea and also the right to build water-heads, flumes,

ditches and pipes a'bove the said mauka boundary line

and to extend the same to the lands hereby demised

and to run water therein, reserving however, to the party

of the first part the righi: to use and take out of the said

waters suflBcient for watering all stock which the party

of the first part or those claiming under him may run

and maintain on the land-s situated mauka of the said

650 feet line whenever such water may be available and

further excepting and reserving to the party of the first

part and those claiming under him a right of way to

drive and move cattle over the premises hereby demised

upon a road to be hereafter fixed and designated by

the Lessee.

To have and to hold the sublet premises and rights

according to and for the residue of the respective terms

of the said leases above enumerated under which the

party of the first part himself is holding and which sever-

ally cover the same, the consideration aforesaid of

twenty thousand dollars being rental and payment in

full for the full term of this sublease of all lands, rights

and privileges sublet and assigned hereby, the party of

the first part hereby covenanting and agreeing to and

with the party of the second part, its successors and

assigns, that he will pay to the said Trustees of the

Estate of Bemice P. Bishop and his other lessors here-
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inabove enumerated, all rentals severally reserved in

the leases aforesaid to the several lessors aforesaid and

will otherwise keep and perform all of the covenants

and conditions in said original leases contained; and

will not commit or suffer any acts to be done whereby

the same shall be forfeited; and irrespective of any sur-

render or new lease of that portion of the Estate of said

Emma Kaleleonalani covered by this sublease, will pay

to the said Trustee of said last named estate for the

residue of the premises still retained by the party of the

first part the full rental reserved in his «aid lease trom

the Trustees of said Estate without deduction or claim

whatsoever for or on account of the part hereby sublet

or any surrender of new lease thereof. The party of

the second part covenants that it will erect and maintain

good legal fences around the sublet premises, and will

indemnify and forever hold the party of the first part

and those claiming under him harmless for all trespass

of stock on the lands of the party of the second part ex-

cept trespasses occurring through the wilful neglect

of the party of the first part, or those claiming through

him.

In witness whereof the parties hereto have to this and

to another instrument of like date and tenor set their

hands and seals the day and year first above written.

J. M. DOWSETT,
Admin. Est. J. I, Dowsett, Deceased.

HONOLULU SUGAR CO. [Seal]

rjy Its Attorney in Fact and General Manager,

JAMES A. LOW.
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HaTvaiian Islands, 1

Island of Oabu. J

On this 2nd day of August, A. D. 1898, personally ap-

ipeared before me, J, M. Dawsett, Administrator of the

(Estate of J. I. Dowsett, and the Honolulu Sugar Com-

pany, a corporation, by James A. Low, its attorney in

fact and manager, known to me to be the persons de-

scribed in and who executed the foregoing instrument,

who severally acknowledged to me that they executed

the same freely and voluntarily for the uses and pur-

poses therein set forth as such administrator and as at-

torney in fact respectively.

[Seal] HARRIET E. WILDER,
Notary Public.

[Endorsed] : Lease No. 1. J. M. Dowsett, Adminis-

trator Estate J. I. Dowsett, Deceased, to Honolulu Sugar

Co. Dated Honolulu, Aug. 1st, 1898. Indexed. Reg-

ister Oflice, Oahu—ss. Received for record this ITth day

of August, A. D. 1898, at 12:48 o'clock P. AI. and recorded

in Liber 184, on pages 291 to 293, and compared. Thos.

G. Thrum, Registrar of Conveyances. By
Deputy Registrar. Recording Fees, $8.50.

U. S. Dist. Court U. S. vs. Bishop et al (Hono. P.

Co.) Plffs. Ex. "D." W. B. Maling, Clerk.

U. S. Dist. Court. U. S. vs. Hon. Plan. Co. Plaintiff's

Ex. No. "11." F. L. Hatch, Dep. Clerk.

No. 896. United States Circuit Court of Appeals for

ithe Ninth Circuit. Plaintiffs Exhibit No. 11. Re-

ceived September 29, 1902. F. D. Monckton, Clerk. By
Meredith Sawyer, Deputy Clerk.
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Plaintiff's Exhibit No. 12.

Lease.

[One U. S. Int. Kev. Stamp and Four Hawaiian

Stamps.]

THIS INDENTUKE OF LEASE, made this First day

of October, A. D. 1898, by and betw^een W. F. ALLEN,

SAAlLEL M. DAMON, JOSEPH O. CAKTEK, V\\ O.

SMITH and C. M. HYDE, ail ot Honolulu, in the Island

of Oahu, Republic of Hawaii, Trustees under the Will of

Bernice P. Bishop, hereinafter called the Lessors, of the

first part, and the HONOLULU SUGAR COMPANY, a

corporation, incorporated under the laws of the State of

California, doing business in said Republic, hereinafter

called the Lessee of the second part,

WITNESSETH : That the Lessors, in consideration of

the rent hereinafter reserved and of the coveniants heredn

contained and on the part of the Lessee to be kept and

performed, do hereby demise and lease unto the Lessee

all of those portions of the one-half portion of the Ahu-

puaa, of Halawa, situate in the District of Ewa, in said

Island of Oahu, set apart to the Trustees of the Estate

of Bernice P. Bishop, by deed dated June 13th, 1888,

and recorded in the Hawaiian Registry of Deeds in said

Honolulu, in Book 113, pages 11, 15, 16, and 17, described

as follows, to wit:

PART 1.

Lying mauka of the present right of way of the Oahu

Railway and Land Company:

Beginning at a point on the mauka line of the right

of wav of the Oahu Railway, at the boundary line be-



908 The United States of America vs.

tween Halawa sections A and B, and running as follows

by true bearings:

1. N. 56° 25' E. 6,000 feet along Halawa section B.

2. N. 36° 20' W. 500 feet along Halawa section B.

3. S. 56° 30' W. 1,500 feet along southeast side of cra-

ter,

4. N. 45° W. 1,500 feet along southwest side of crater,

5. North 1,000 feet along west side of crater,

6. N. 50° E. 1,140 feet along northwest side of crater.

7. ]S\ 36° \V. 250 feet to the middle of Halawa Creek,

8. S. 63° W. 2,040, feet to the mauka line of said

right of way.

9. Southerly along said mauka line to the initial

I)oiut, containing an area of 205 acres.

PART 2.
,

Lying mauka of the present right of way of the Oahu

Railway and Land Company.

Beginning at a point on the mauka line of the right

of way of the Oahu Railway at the boundary line be-

tween Halawa and Aiea, thence

1. Southerly 2,830 feet along said mauka line or right

of way to a point opposite the northerly end of the bridge

across Halawa Creek.

2. S. 65° E. 500 ft.

3. N. 74° E. 400 ft.

4. N. 42^° E. 800 ft.

5. N. 26° E. 380 ft.

6. N. 26° W. 430 ft.

7. N. 50° E. 1,300 ft.

8. N. 78° E. 1,650 ft.

9. S. 22° E. 550 ft. to the middle of Halawa Creek.

10. N. 48° E. 150 ft. along Halawa section B.



" The Honolulu Plantation Company. 909

11. N. 60° 45' E. 2,500 ft. along Halawa section B. to

the Government Road.

12. Westerly 2,800 ft. along the Government Road

to the boundary line of Aiea.

13. S. 57° 45' W. 3,000 ft. along Aiea.

14. S. 68° 30' W. 500 ft. along Aiea to the initial

point, containing an area of 215 acres.

PART 3.

Lying mauka of said right of way of the Oahu Rail-

way and Land Company.

Beginning at a srtone on the northwesterly boundary

of Halawa, thence,

1. S. 57° 45' TV. 200 ft. along Aiea to the Government

Road,

2. Easterly 2,800 ft. along the Grovernment Road to

the boundary line of Halawa Section B.

3. N. 60° 45' E. 7,100 ft. along Halawa Section B. to

650 ft. elevation,

4. Northwesterly 3,000 ft. along 650 ft. elevation to

the boundary line of Aiea,

5. S. 61 ° 45' W. 3,400 ft. along Aiea,

6. S. 52° 45' W. 4,200 ft. along Aiea, to the initial

point, containing an area of about 470 acres.

PART 4.

Lying makai of the said right of way of the Oahu Rail-

way and Land Company.

Beginning at a point on the seashore joining the R. R.

fence and running as follows by true bearings:

1. S. 4° 40' E. 800 feet along R. R. fen^e,

2. S. 58° 50^ W. 5,850 feet along Queen Emma's land,

3. N. 33° 00' W. 5,050 feet along Bishop estate to
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shore, thence along sea shore to initial point. The di-

rect bearing and distance being S. 87° 50' E. 7,'650 feet,

aM containing an area of 520 acres.

Also, all that portion of the Ahiipuaa of Kalauao, in-

cluding the Hi of Kaonohi, lying mauka of the Govern-

ment Public Road, through said District of Ewa, and

bounded and described as follows:

Beginning at a point on the boundary between Kal-

auao and Aiea, from which point the rock at the corner

of Paaiau, Aiea and Kalauao bears 8. 55° 30' W. true

252 feet and running as follows by true bearings:

1. N. 55° 30' E. 7,650 feet along Aiea to 650 ft. ele-

vation.

2. N. 55° 20' W. 3,900 feet along 650 ft. elevation to

Waitnalu,

3. S. 78° SO' W. 900 feet along Waimalu,

4. S. 67° 00' W. 3,100 feet along Waimalu,

5. S. 44° 50' W. 1,400 feet along Waimalu,

6. S. 48° 00' W. 1,650 feet along Waimalu to the old

Government Road. Thence along the old Government

Road to the intersection of the New Road at L. L. Mc-

Caudless* gate^ Thence along New Road asi follows:

7. S. 40° OO' W. 420 feet.

8. S. 55° 00' W. 80 feet,

9. S. 4° 10' W. 158 feet,

10. S. 65° 00' E. 128 feet,

11. N. 88° 20' E. 138 feet,

12. N. 59° 40' E. 43 feet.

13. N. 87° 15' E. 87 feet,

14. S. 76° 35' E. 390 feet,

15. S. 57° 40' E. 70 feet,
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16. S. 43° 00' E. 103 feet to fence on south side of

stream,

17. S. 27^ 00' E. 120 feet,

18. S. 5° 15' W. Ill feet,

19. S. 50° 27' E. 65 feet,

20. S. 71° 00' E. 450 feet,

21. S. 80° 50' E. 70 feet along road,

22. N. o4° 00' E. 230 feet along road,

23. N. 85° 30' E. 245 feet to the initial point, and con-

taining an area of 712 acres. All rights of Native Ku-

leapas reserved.

And also the right of, in and to, ail the water running

during the term of this lease, in and through the gulches

and on the portions of said lands of Halawa and Kalauao

owned hj the Lessors lying above or mauka of the mauka

boundary or line of the demised premises, said premises

running up to an elevation of 650 feet altitude above

the level of the sea;

And also the right to build and make water-heads,

Humes, ditches, and lay all pipes upon the said Ahupuaas,

above the said elevation and the said mauka boundary

line, and to extend the same to and upon the demised

premises and to convey water thereon, reserving, how-

ever, the right to the use of water by the Lessors for

domestic purposes and for watering all stock which they

or their tenants may run and maintain on their land sit-

uate mauka of the demised premises, whenever such

water may be available, and excepting and reserving

all fishing rights appurtenant to the demised premises,

also all kuleanas, and rights of tenants; and excepting

and reserving also to the Lessors a right of way to drive

their cattle and stock of their tenants, and for all other
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purposes, through both the Halawa and Kalauao lands

heretofore specihed to the lands bounded by and ad-

joining the lands hereby demised.

TU HAVE A:ND to HOLD that portion of the demised

premises described as Parts 1, '2, '6, and 4:, for a term of

thirty-two {^ii'2) years from the 1st day of iSeptember, A.

D. 1908; and the balance of tlie demised premises for

the term of thirty-four ^31) years from the hrst day of

January, A. D. 1906.

The Lessee, for itself, its successors and assigns, doth

hereby covenant to and with the Lessors, their successoi-s

and assigns, that it, the Lessee, shall make full pay-

ment for rent of all the lands, tenements, hereditajnents,

rights and privileges, hereby demised and conferred,

three and one-half (3^) per cent of the gross amount of

sugar annually produced on the premises, to be packed

in suitable containers and delivered to the Lessors on

the railway cars at the mill of the Lessee, free of charge;

provided, however, the annual rent so paid shall not be

less than thirteen hundred thirty-three and 33-100 dol-

lar's ($1,333.33) per annum from January 1st, A. D. 190G,

to September 1st, A. D. 190S, and not less than four

thousand dollai-s ($1,000) net in any one year from or

after September 1st, A. D. 1908, to the end of the term

of this lease, all cash rentals payable on September Ist

of each year for the twelve months next preceding.

And the Lessors covenant with the Lessee, that it,

the Lessee, shall and will pay all Government taxes on

the lands hereby demised, and shall and will erect and

maintain legal fences around the demised premises, such

fences to be erected, maintained and kept in good re-

pair and order at the expense of the Lessee, and in case
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rights oi way i'or Government roads through pait .1

of the demised premises shall be opened during the term

of this lease, the Lessee will claim no indemnity or reduc-

tion of rent from the Lessors by reason thereof; and fur-

ther, in the event of the Hawaiian Government, at any

time during this lease, desiring to secure for a public

cemetery that certain portion of the demised premises

in the said Ahupuaa of Halawa lying below the public

road adjoining Aiea, and containing an area of 43.2 acres,

as per map of the Government Survey Department, 1909,

the Lessee will, within a proper time after the harvesting

of the crops growing thereon, give up the same without

reduction of rent or other charge; provided, however,

that the land so given up by the Lessee shall be taiken

away from the Lessee for the purpose now contemplated,

to wit, the making of a public cemetery; and shall and

will, at all proper and necessary times and dates, pay

the rent hereinabove reserved under and according to the

terms thereof; and at the end of said term or other

sooner determination thereof will peaceably deliver up

to the Lessors possession of the demised premises, to-

gether with all the improvements upon or belonging to

the same.

PEOVIDED, HOWEVER, if the Lessee, its successors

or assigns, shall fail to pay the said rent, or any part

thereof, as aforesaid, whether the same shall or shall

not have been legally demanded, or shall become bank-
rupt, or shall abandon the said premises, the said Lessors
may at once re-enter the demised premises and may ter-

minate this lease without service of notice, or legal pro-

cess, and without prejudice to any other remedy or right
of action for arrears of rent, or for any proceeding or
other breach of contract.
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And it is hereby expressly agreed and declared that

the aoceptani-e ot rent by the Lessors shall not be deemed

to be a waiver by them of any breach by the Lessee of

any covenant herein contained, and that the term "les-

sor'' in these prt^sents shall include the Lessors, their

heirs, successors and assigns, and also that the term

'•lessee" shall include the Lessee, its successors and as-

signs.

And, further, that, whereas, the premises hereby de-

mised for terms to begin in 1906 and 1908, as aforesiaid,

are now under lease by said Trustees to one L. L. Mc-

Candless and to James I. Dowsett; and whereas the

Lessee herein has arranged with them, the said Dow-

sett and AlcCandless for the possession of the demised

pyeniises until the beginning of the term of this lease.

NOW, THEREFORE, the Lessors expressly agree that,

if either the said Dowsett or McCandless, or their heirs,

representatives or assigns, shall fail to comply with the

terms of the respective leases under which they claim

at any time during the existence of the same, that the

Lesisee, its successors or assigns, shall be allowed to take

over said leases or to lease anew from the Lessors upon

the same terms as are set forth in said leases to McCand-

less and Dowsett.

IN WITNESS WHEREOF, the Lessors and Lessee

havo to this and to another instrument of like date and
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tenor set their hands and seals the day and year first

above written.

S. M. DAMON,
CHARLES M. HYDE,

J. O. CARTER,
Trustees Under the Will of Bernice P. Bishop.

HONOLULU SUGAR CO. [Seal]

By N. OHLANDT,
President.

And by E. H. SHELDON,
Secretary.

State of California,
^ ss.

City and County of San Francisco.

On this nineteenth day of October, in the year A. D.

one thousand eight hundred and ninety-eight, personally

appeared before me, Nicholas Ohlandt, known to me to

be the President, and E. H. Sheldon, known to me to

be the Secretary of the Honolulu Sugar Company, the

corporation described in, and which executed the fore-

fi;oing instrument, and acknowledged to me that such

corporation executed the same freely and voluntarily,

a nd for the uses and purposes therein set forth.

[Seal] AUGUSTA W. DUISENBERG,
Notary Public in and for the City ami County of San

Francisco, State of California.

[Ten Cents U. S. Int. Rev. Stamps. Canceled.]

HAWAIIAN CONSULATE,
San Framcisco, Cal., U. S. A.

I hereby certify, that Augusta W. Duisenberg, wliose

name is affixed to the annexed certificate, was at the
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time of signing the same, a regular commissioned and

duly qualified Notary Public for the City and County of

San Francisco, State of California, U. S. A., and that her

acts as such are entitled to full faith and credit.

In testimony whereof, I have hereunto set my hand

and affixed my official seal this 20th day of Octotoer, A.

D. 1898.

[Seal] OHAS. T. WILDER,
Hawaiian Oonisul-General.

Hawaiian Islands,
;

ss.

Island of Oahu.
1

On this seventh day of November, A, D. 1898, person-

ally appeared before me S. M. Damon, Charles M. Hyde

and J. O. Carter, three of the Trustees under the will of

Bernice P. Bishop, all known to me to be the persons

described in, and who executed, the foregoing instru-

ment, who severally acknowledged to me that they exe-

cuted the same freely and voluntarily, and for the uses

and purposes therein set forth, as such Trustees.

[Seal] N. FERNANDEZ,
Notary Public, First Judicial Circuit.

[Endorsed]: Lease. No. 4. Bishop Est. W. F. Al-

len et al. Trustees, etc., to Honolulu Sugar Company.

Indexed. Dated October 1st, 1898. Register offiice,

Oahu—ss. Received for record this 8th day of November,

A. D. 1898, at 10:37 o'clock A. M., and recorded in Liber

No. 185 on pages Nos. 102-107, and compared. Thos. G.

Thrum, Registrar of Conveyances. By
, Dep-

uty Registrar. S. Z. R. S. M. Recording fees, fl4.

U. S. Dist. Court. U. S. vs. Bishop et al. (Hono. P.

Co.) Pltff.'s Ex. "E." W. B. Maling, Clerk.
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U. jS. Dist. Court. U. S. vs. Hon. Co. Plaintiff's Ex.

jso. 12. F. L. Hatch, Dep. Clerk.

No. 896. United iStates Circuit Court of Appeals for

the Ninth Circuit, Plaintilf-s Exhibit No. 12. Keceived

Sept. 29, 1902. F. D. Monckton, Clerk. By Meredith

Sawyer, Deputy Clerk.

Plaintiff's Exhibit No. 13.

ANNUAL EXHIBIT OF COKPORATIONS.

Exhibit of the Honolulu Plantation Co. for the year

ending January 1, 1901.

Date of Charter: May 18th, 1899.

Term of Charter: 50 years.

Original Shares of Stock: 100,000, at $50.00, $5,000,000.

Increased 1 to Shares.

Increased 1 to Shares.

Increased 1 to Shares.

No, of Shares issued, sold or transferred during the year

ending Jan, 1, 1901: 19,677.

Par value Shares issued, sold or transferred during year

ending Jan, 1, 1901: |983,850,00.

Present Number of Shares, 100,000, at $50,00 : $5,000,000.

Capital, $ , Paid up Capital, : $ .

Amount paid as Dividends for year ending Jan. 1, 1901,

pel' cent: None.

Amount of Gross Sales or Income for the year ending

Jan. 1, 1901: None.

Amount of Actual Running Expenses for the year end-

ing Jan, 1, 1901: All new work.
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Number of Tons Produced, if a Sugar or Rice Planta-

tion, for the year ending Jan. 1, 1901: None.

ASSETS OF COKPOKATION—Jan. 1, 1901.

Keal Estate (give location and description).

Lauds in fee and sundry leasehold interests. .$100,000.00

Personal Property (give particulars in detail).
,

Cost of Mill, Railroad and Cars, Reservoirs,

Waterways, Flumes and Trestles, Growing-

Crops, Mdse., Tools and Implements, etc.,

etc., etc 12,264,299.92

Bonds (describe them).

Mortgages (on what property and for what

amount)

Notes .

Book Accounts

Cash in Hand $ 1,926.08

Total 12,366,226.60

LIABILITIES OF CORPORATION—Jan. 1, 1901.

Here give an account of all liabilities, both secured and

unsecured.

Due Wm. G. Irwin & Go $793,495.13

Due Crocker-Woolworth Bank 50,000.00

$843,495.13

RETURNS TO THE TAX ASSESSOR, 1901.

Real Estate $

Personal Property $

Total $
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OFFICEKS OF THE COUPOiiATlUlN—Jan. 1, 1901.

Elected Nov. 19, 1900.

John A. Buck, President.

N. Ohlandt, Vice-President.

Samuel Sussman, Treasurer.

E. H. Sheldon, Secretary.

, Auditor,

Name of person on whom service of legal process may

ibe made, and location of his office: Wm. G. Irwin &
Co., Honolulu.

Location of the Office of the Corporation: 327 Market St.,

San Francisco.

STOCKHOLDERS HONOLULU PLANTATION COM-

PANY, Jan. 1, 1901.

Ayden, Thos., San Francisco 50 Shares

Ayden, Thos. Jr., San Francisco 15 Shares

Alfs, William, San Francisco 100 Shares

Buck, John A., San Francisco. 145 Shares

Burns, Isidore, San Francisco GO Slhares

Bernhardt, Chas., San Francisco 22. Shares

Brown, Joe. A., San Francisco 5 Shares

Broderick, W. F., San Francisco 10 Shan-s

Belshavv, C. M., San Francisco 200 Shares

Corder, T. W.. San Francisco 591 Shares

Chase, Elizabeth, San Francisco 40 Shares

Coggins, Leslie I., San Francisco. 20 Shares

Child & Barker, San Francisco 40 Shares

Corder, Amy A., San Francisco 50 Shares

Dean, Peter, San Francisco 400 Shares

Denicke, E. A., San Francisco 50 Shares

Durbrow, Elb, Tr., San Francisco 500 Shares
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Day, James A., San Francisco 10 Shares

Davis, W. S., Tr., San Francisco 211 Shares

Dorward, D. or J., San Francisco 100 Shares

Daingeriield, \\'m. K., San Francisco 100 Shares

Duperu & Go., San Francisco loO Shares

Ehrman, M., San Francisco 952 Shares

Frowenfeld, J., San Francisco Ill Shares

Falsch, Otto, San Francisco 30 Shares

Foerster, Agnes, San Francisco 100 Shares

Frueler, J., Tr., San Francisco 500 Shares

Green, C. E., San Francisco 406 Shares

Holjo, M., San Francisco 200 Shares

Hoelscher, Wm.. San Francisco 100 Shares

Hinkel, John, San Francisco 200 Shares

Hinkel, Geo. H., San Francisco 100 Shares

Haas, Wni., San Francisco 50 Shares

HufSchmidt, F., San Francisco 50 Shares

Boilings, N., San Francisco 35 Shares

Howard, H. P., San Francisco 50 Shares

Koster, John L., San Francisco 509 Shares

Knust, Henry, San Francisco 200 Shares

Lehmann, Ch., San Francisco 215 Shares

Martin, Jos., San Francisco 55 Shares

Matson, Wm., San Francisco 259 Shares

iloore, K. S., San Francisco 400 Shares

Morrison, A. F., San Francisco 141 Shares

Mirk, Thos., San Francisco 50 Shares

Meertief, Abe., San Francisco 100 Shares

McElroy, K. D., San Francisco 75 Shares

Mills, W. H., San Francisco 200 Shares

Metsou, W. H., San Francisco 400 Shares

Naber, Alfs & Brune, San Francisco 200 Shares
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Newman, Juda, San Francisco 150 Sbarf*

s

Newman, Simon, San Francisco 100 Shares

Ohlandt, N., San Francisco 145 Stiares

Pockwitz, Louis, San Francisco 150 Shares

Page, G, L., San Francisco 30 Shares

Peterson, N, P., San Francisco 20 Shares

Roth & Co., San Francisco 150 Shares

Sussman, Samuel, San Francisco 105 Shares

Schnuteuhaus, E. & M., San Francisco. ... 30 Shares

Schwab, F. L., San Francisco 10 Shaires

Southard, A. B., San Francisco 30 Shares

Honolulu Sugar Co., San Francisco 81000 Shares

Ohlandt, Henry, San Francisco 500 Shares

Ortion, Emile, San Francisco 20 Shares

Ohlandt & Buck, San Francisco 358 Shares

Sewall, H. M., Bath, Maine 1100 Shaj-es

Schumacher, J. H., San Francisco 10 Shares

Spreckels, A. B., San Francisco 700 Shares

Spreckels, John D,, San Francisco 700' Shar(^s

Smith, Peter A., San Francisco 85 Shares

Smith, Edwin L., San Francisco 15 Shares

Stern, J., San Francisco 100 Shares

Smith, Georice, San Francisco 50 Shares

Scheeline, Sol. E., San Francisco 300 Shares

Simpson, J. A., San Francisco 100 Shares

Sorenson, C. M., San Francisco 10 Shares

Tillman, F., Jr., San Francisco 605 Shares

Troy, E. P. E., San Francisco 11 Shares

Warner, B. J[,, San Francisco 20 Shares

Wertz, Kal^ M., San Francisco 60 Shares

Wenzel, Edward, San Francisco 25 Shares

Wr-T't<=5ch, Wm., San Francisco 30 Share*
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Wertsch, Louisa, San Francisco 10 Shares

Wobber, B. W., San Francisco 200 Shares

Wobber, Hugo, San Francisco 15 Shares

AVagner, Jos., San Francisco 100 Shares

Williams, Dimond & Co., San Francisco. . .

.

200 Share's

Wilson, A. W., San Francisco 100 Shares

Sheldon, E. H., Trustee, San Francisco. . . . 805 Shaxes

CartWright, Brnce, Honolulu, H. T 200 Shares

Cornwell, W. H., Honolulu, H. T 50 Shares

Center, D., Honolulu, H. T 50 Shares

Gifeard, W. M., Honolulu, H. T 28 Shares

Graham, Wm. M., Honolulu, H. T 100 Shares

Hoogs, W. H., Honolulu, H. T 100 Shares

Hoogs, W. H., Tr., Honolulu, H. T 50 Shares

Holmes. M. V., Honolulu, H. T 50 Shares

Iwrin, Wm. G., Honolulu, H. T 1500 Shares

James, Mrs. Lilian, Honolulu, H. T 100 Shares

Low, James A., Honolulu, H. T 256 Shares

Lowe, D. W., Honolulu, H. T 75 Shares

McKeague, K. A., Honolulu, H. T 100 Shares

:Mansbridge, R., Honolulu, H. T 50 Shares

Morgan, James, Honolulu, H. T 100 Shares

More, Jane, Honolulu, H. T 10 Shares

Koss, George, Honolulu, H. T 250 Shares

Ross, John M., Honolulu, H. T 30 Shares

Spalding, E. J., Honolulu, H. T 10 Shares

Von Hoht, H. M., Honolulu, H. M 10 Shares

Wundenberg, F., Honolulu, H. T 50 Shares

Walker, T. B., Honolulu, H. T 50 Shares

Ohlandt, N., Trustee, Honolulu, H. T 75 Shares

100,000 Shares
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I, E. H. Sheldon, Secretary, do solemnly swear tlhat

the foregoing is a true and correct statement from the

books of the Honolulu Plantation Co. as of the 1st day

of January, A. D. 1901.

[Corporation Seal] E. H. SHELDON.

Subscribed and sworn to before me this twenty-ninth

day of January, 1901.

[Seal] AUGUSTA W. DUISENBERG,
Notary Public in and for the City and County of San

Francisco, State of California.

Note.—Should auy of the spaces in this blanik be in-

sufficient for the insertion of the information required,

additional sheets may be attadhed for the purpose.

I do hereby certify that the foreg'oing documents to be

a true and correct copy of the annual corporation exhibit

of the "Honolulu Plantation Co." for the year ending

December 31, 1900, on file in the treasurer's office.

[Seal] HENRY C. HAPAI,

Registrar Public Accounts.

Treasurer's Office, Territory of Hawaii, March 4th, 1902.

[Endorsed]: 1900. Corporation Exhibit Honolulu

Plantation Co. January 1, 1901.

U. S. Dist. Court. U. S. vs. Hon. Plan. Co. Plaintiff's

Ex. No. 13. F. L. Hatch, Dep. Clerk.

No. 896. United States Circuit Court of Appeals for

the Ninth Circuit. Plaintiff's Exhibit No. 13. Received

Sept. 29, 1902. F. D. Monckton, Clerk. By Meredith

Sawyer, Deputy Clerk.
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Plaintiff's Exhibit No. 14.

Total area Makai 469 acres

Total area Mauka 149 aicres

Total area Island 39 ajcres

All told 657 acres

Out of this cane laud 342 acres

Leaving, 315 acres

For land on Island and land which cannot be cultivated.

Land all lays below 25 ft. contour.

[Endorsed] : U. S. Dist. Court. Hawaii. U. S. v». Hono.

P. Co. Pltff's. Ex. "I." W. B. Maling, Clerk. Plain-

tiff's Ex. No. 14. F. L. Hatch, Dep. Clerk.

No. S9^. United States Circuit Court of Appeals for

the Ninth Circuit. Plaintiff's Exhibit No, 14. Received

Sept. 29, 1902. F. D. Monckton, Clerk. By Meredith

Sawyer, Deputy Clerk.
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PROPERTY OF THE HONOLULU PLANTATION CO.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF AMEBICA, ^

Plaintiff in Error,
vs.

Estate of BERNICE PAUAHI BISHOP,
Deceased, et al..

Defendants in Error.

r-

HONOLULU PLANTATION COMPANY CASE.

BRIEF FOR PLAINTIFF IN ERROR.

This was a proceeding in eminent domain. Pursuant

lo instruction.s from the Attorney General of the United

States and from the Secretary of the Navy, proceedings

were instituted in the United States District Court for

the District of Hawaii to condemn, to the uses and pur-

poses of the national Government, certain lands situate

on the shores of Pearl Harbor, in the Island of Oahu, in

the District of Hawaii. These lands were intended to

serve the purpose of a naval station. Very many persons

and corporations were interested in the property, directly

and indirectly, and, among others, the Honolulu Planta-



lion Company, the present defendant in error. The issues

joined between the flonolulu Plantation Company and

the Government were tried before a jury. The verdict

was unsatisfactory to the Government; whence this writ

of error.

GENERAL STATEMENT OF THE CASE.

This proceeding was intended to condemn for the use

of the Government, 561.2 acres of land out of about 8,000

acres of the defendant's estate (Record, pp. 246, 253,

625-6). Allien the pleadings were originally made up,

the cause was tried before a jury, and a verdict rendered.

Upon motion for a new trial, this verdict was set aside

by the Court, for the reasons stated in the opinion, which

forms a part of the motion for a new trial printed in the

Record, pp. 41, 508. The cause was again set down for

trial, and this second trial commenced on March 3, 1902;

and it is against the results of this second trial that the

Government now protests.

The cause involved no question concerning the fee in

the land; that matter was disposed of upon the trial of

the Bishop case, the Estate of Bernice Pauahi Bishop, de-

ceased, the owner of the fee, being one of the parties to

the record. All that this second trial was concerned with

was the market value of a leasehold interest only, and

of a leasehold of 561.2 acres out of 8,000—just about

l-14th. The leasehold interest involved two leases : The

first, a paid-up lease, expiring in 1908; and the second

not beginning to run until 1908—6 years off. Nor was



this second trial concerned with either detriment or ben-

efit to adjacent lands. No question of that character was

involved; no evidence of that character was presented.

There was no question made concerning areas. The Gov-

ernment was not seeking the entire estate of the defend-

ant, but only a very insignificant fraction. The manager

of the plantation, Mr. Low, fixed the area of the planta-

tion at 8,000 acres ; the stipulated area involved in the

trial amounted to 561.2 acres, of which only 342 acres

were of any value (Record, pp. 297-8, 299, 643) ; but tak-

ing an outside estimate, only about l-14th of the planta-

tion was involved, the other 13-14ths remaining untouched

and undisturbed.

The trial exhibited the antecedent history of this land.

It showed the land to have been an uncultivated waste—

a

range for cattle and goats (Record, Low, 271, 631; Thur-

ston, 375; Ahrens, 356-7, 671). The trial exhibited the

physical characteristics of the land, also. The evidence

did not set this land upon a pedestal ; it was not shown to

stand apart, or to be specially preeminent, or to fill the

world with wonder at its extraordinary physical perfec-

tions. The evidence showed that the shore line of this

property was as crooked and misshapen as the body of

Richard (Record, Wliite, 107, 543-4). It showed outlying

reefs conspicuous all along the sinuous shore, depriving

that shore of its adaptability for the reception of ships,

and necessitating expensive blasting and dredging (Rec-

ord, White, 104-8, 124-6, 549-550). It also showed that

much of the land itself was waste land; that there were



many marsh}^ places throughout it (Record, Morgan,

369) ; that between five per cent and ten per cent was
marsh (Record, White, 108, 544) ; and that at least forty

per cent of it was rocky (Record, White, 110-111, 545;

Low, 295, 641).

The evidence further showed that this land was not

homogeneous; that it varied in agricultural availability

(Low's yellow slip, Exhibit 14, Record, p. 640-1) ; that

it varies in productiveness (idem) ; and that it varied in

depth of soil (Record, ^Hiite, 110, 545; Low, 641; Mor-

gan, 369). The water supply was deficient. There was no

natural water supply (Record, White, 111, 545); there

was only one small, brackish artesian well (Record, Low,

296-7, 642; ^Vhite, 111, 545-6; Archer, 182). This well

was constructed in 1883, long before this defendant in

error was even thought of (Record, L. L. McCandless,

193, 594; J. A. McCandless, 227, 619-620) ; and no proof

was made of the market or other value of its user. The
evidence showed, also, an absence of permanent improve-

ments (Record, White, 104, 108, 111-2, 541-2, 544, 546;

Low, 296-7, 302, 642, 645) ; and it also showed that nearly

one-half of the tract was useless; that, to adopt Low's

language, nearly one-half ** cannot be cultivated" (Low's

yellow slip. Exhibit 14, Record, p. 640-641).

The evidence also exhibited the commercial character-

istics of the land. It showed that, until recently, the land

was merely a barren waste overrun by cattle, and never

had an annual use or yearly value (Record, Archer, 159-

160, 583; McCandless, 238-240, 622-3; Low, 300; Thur-



ston, 375; Alirens, 356-7, 671). It showed that the land
has never been cleared or plowed as a whole (Low's yel-

low slip, Exhibit U, Record, p. 640-641). It showed that
this tract had never been either sowed or cropped (Rec-
ord, White, 111-2, 546; Archer, 159-160, 583; Low, 296,
641-2; Bolte, 270, 630) ; and it further showed that this

tract had never been devoted to any useful purpose, and
had never produced a single dollar of income (Record,
Low, 300).

Two theories of value permeated the case. They were
formulated in the pleadings, and they recurred constant-
ly throughout the evidence. The theory of the Govern-
ment was that this tract of land was of very moderate
value, indeed

:
the theory of the defendant was that this

tract of land was of most unusual value; and evidence
was offered by both sides in line with these two theories.

The average valuation of the Government for the lease-

hold interest proper was $15,428; the average valuation
of the Government for the improvements, if any, was
$5,890; thus making an average aggregate estimate, on
the part of the Government, of $21,318. The average
valuation of the defendant for the leasehold proper was
$217,419.00; the average valuation of the defendant for
the improvements, if any, was $12,500.00; thus making
an average aggregate estimate, on the part of the defend-
ant, of $229,919.00. The verdict in the case, however,
was not responsive to either of these theories, or to either
of these lines of evidence; it placed the valuation of the
leasehold proper at $94,000; it placed the valuation of the



improvements, if any, at $8,523.00; thus making an ag-
gregate valuation or estimate, widely differing from the

estimate of either of the contending parties, of $102,523.00
In this condition of things, it was only natural that the

Government should be dissatisfied.

SPECIFICATION OF ERRORS.

Said Court erred in overruling the objections of plain-
tiff and petitioner to the following question asked on
cross-examination from the witness U. S. G. White:
"Now do you know whether there is a mill belonging to

"the plantation a mile above this land?" Bill of Excep-
tions, Exception No. 2.

And in this behalf, this specification of errors now
quotes the full substance of the evidence so admitted:

*'Q. Now, do you know whether there is a mill

"belonging to the plantation a mile above this land?

MR. DUNNE: I object to that as not proper

"cross-examination, and upon the ground that it is

"going into some other land, other than this land,

"outside of this land, which we do not know any-
" thing about. The witness testified that there was
"no mill on this land on July 6th, 1901, and he was
"not asked as to any other land-purely the land in

"controversy on July 6th, 1901.

" THE COURT.— It is not cross-examination, but



*' the Court will allow the witness to answer the ques-
'* tion; the objection is overruled.

" Mr. DUNNE.-We except.

^^

"EXCEPTION No. 2.-And said plaintiff and
" petitioner now assigns said ruling as error."

'' THE WITNESS.-A. I know of the Hono-
" lulu Plantation mill."

Assignment of Error No. 1.

Said Court erred in overruling the objections of plaintiff

and petitioner to the following question asked on cross-

examination from the witness U. S. G. White: " And
" that it stands now where it stood on the 6th of July,
*' 1901?" Bill of Exceptions, Exception No. 3.

And in this behalf, this Specification of Errors now
quote the full substance of the evidence so admitted

:

'

' Q. And that it stands now where it stood on the
** 6th of July, 1901?"

*' Mr. DUNNE.-I object to that; we are not try-

" ing to condenm any of this land, and I object to the
" introduction on cross-examination of this matter,
" He testified that there was no mill on this land,
" the land involved in this case, as it stood on July
" 6th, 1901; he said nothing about any other land.
'' This is objected to as irrelevant and immaterial, and
** not cross-examination or pertinent to any matter



" testified to by the witness on the direct exaniina-

* tion.

" THE COURT.—Now you can answer yes or no,

** and then explain just as you like, that is, if you

" want to without regard to either counsel.

" Mr. DUNNE.-We except.

''(EXCEPTION No. 3. And said plaintiff and
" petitioner now assigns said ruling as error.)

" THE WITNESS.-A. Yes, sir."

Assignment of Error No. 2.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness U. S. G. White:

''What was the size. Captain, of that mill?" Bill of Ex-

ceptions, Exception No. 4.

And in this behalf, this Specification of Errors now
quotes the full substance of the evidence so admitted

:

" Q. What was the size. Captain, of that mill?"

" Mr. DUNNE.-That is objected to as imma-
" terial, irrelevant and not cross-examination. I
'

'
asked nothing about that mill ; it is lugging in here

" entirely new matter to which no reference was
" made on the direct examination; it is seeking in the

midst of a cross-examination to prove their case.

" THE COURT.-Lethim answer.

" Mr. DUNNE. -We except.



9

'
* (EXCEPTION No. 4. And said plaintiff and pe-

** titioner now assigns said ruling as error.)

" THE WITNESS.-A. It is a large mill."

Assignment of Error No. 3.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness U. S. G. White:
*' How far is this Halawa Valley that you have testified

about in your first answer that I asked in regard to it

" from the land in question -the nearest portion to the

*' land in que.stion?" Bill of Exceptions, Exception
No. 5.

And in this behalf, this Specification of Errors now
quotes the full substance of the evidence so admitted

:

Assignment of Error No. 4.

" Q. How far is this Halawa Valley that you have
** testified about in your first answer that I asked in

*' regard to it from the land in question—the nearest
" portion to the land in question?

" Mr. DUNNE.-I object to that on the ground
" that it is wholly immaterial, and not proper cross-

" examination, and not addressed to any subject mat-
" ter to which the witness' attention was called on the
'' examination in chief; and upon the additional

" ground that he might as well be asked how far
** Paris is from this piece of land.
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" THP] COURT.-That might be, but the Court

" will allow him to answer how far Halawa Valley

* * is from this land.

'' Mr. DUNNE.-We except.

"(EXCEPTION No. 5. And said plaintiff and

" petitioner now assigns said ruling as error.)

*' THE WITNESS.-A. I should say about a

" mile and one-half, or a mile and a quarter—that is,

" by the road. I do not know, only approximately,

** over how much country down there adjoining this

" land the Honolulu Plantation Company's property

" extends—approximately, I should say that it ex-

'' tends over 5,000 or 6,000 acres, and includes the

" land surrounding this land. I think Halawa Val-

" ley is included in the Honolulu Plantation prop-

" erty. I pass through it."

5.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness J W. Pratt: '* Now,

" Mr. Pratt, how is this return made up; what kind of a

" return is this under the law?" Bill of Exceptions, Ex-

ception No. 6.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

" Q. Now, Mr. Pratt, how is this return made up;

** what kind of a return is this under the law?
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*' Mr. DUNNE.-I object to that on the ground
*' that it is a double question.

" ]\rr. 8TLLIMAN.-I will di^ade it.

'' THE COURT.-Let us hear what Mr. Pratt
*' says.

'* Mr. DUNNE.-We except.

^^

'' (EXCEPTION No. G. And said plaintiff and
" petitioner now assigns said ruling as error.)

'' THE WITNESS.-It is made under the head,
" aggregate value of plantations. It is under that
" head— a business for profit."

Assignment of Error No. 5.

6.

Said Court erred in overruling the objections of plain-
tiff and petitioner to the following question asked on cross-

examination from the witness F. K. Archer: '* Now, Mr.
" Archer, do j-ou know what that land is capable of yield-

ing in sugar!" Bill of Exceptions, Exception No. 7.

And in this behalf, this Specification of Errors now
quoted the full substance of the evidence so admitted:

" Q. Now, Mr. Archer, do you know what that
*' land is capable of yielding in sugar?

" Mr. DUNNE.-I object to that upon the ground
that it is not proper cross-examination, it ap-

" pearing that no crop has ever been raised there.

" THE COURT.—Answer the question, the objec-
* * tion is overruled.
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" Mr. DUNNE.-We except.

''(EXCEPTION No. 7. And said plaintiff and

" petitioner now assigns said ruling as error.)

" THE WITNESS.-Where it is good land, it will

'

' yield 9 or 10 tons per acre in cane ; this land is good

" for cane. I say two feet deep, dirt, where the dirt

** is two feet deep, that is good land. A portion of

" this land is waste and rocky— in fact, lava slabs.

"' I mean to say that land that could be plowed, some

" land might be a foot deep, it could be planted with

'' cane all right to 18 or 20 or 24 inches deep is al-

** right all good land. I have gone over the land. I

" know the depth of soil upon it. Assuming that it

"is 30 inches deep at the upper end and along the

' * dividing line between that taken by the Government
** and Queen Emma's estate line on the other side,

" and running from that down to nothing along the

** sea shore—there is a strip along the sea shore that

'* is not arable; it ran from 30 inches at the Queen

" Emma line and nothing at the sea shore line; I

" think about 300 acres of that portion towards the

" sea shore is arable, could be used, or what you

* * would call good land. '

'

Assignment of Error No. 6.

7.

Said Court erred in denying to said plaintiff and pe-

titioner an opportunity to state its objections to the fol-

lowing question asked on cross-examination from the wit-
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ness F .K. Archer: ''Do you know whether the Honolulu
'* Plantation Company had on the 6th of July, 1901, a
'* water supply that was immediately available to this

"land in question?'^ Bill of Exceptions, Exception
No. 8.

And in this behalf, this Specification of Errors now
quotes the full substance of the aforesaid action of said

Court

:

'' Mr. SILLIMAN.-Do you know whether the
" Honolulu Plantation Company had on the 6th day
" of July, 1901, a water supply that was immediately
" available to this land in question?

'' Mr. DUNNE.-I object to that question on the
" ground

" THE COURT.-Ask the question.

" Mr. DUNNE.-We except.

'^ (EXCEPTION No. 8. And said plaintiff and
" petitioner now assigns said ruling as error.)

" THE WITNESS.-Yes, sir."

Assignment of error No. 7.

8.

Said Court erred in overruling the objections of said
plaintiff and petitioner to the following question asked on
cross-examination from the witness F. K. Archer:
•' What was the extent of that water supply?" Bill of
Exceptions, Exception No. 9.
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And in this behalf, this Specification of Errors now

luotes the full substance of the evidence so admitted

:

*' Mr. SILLIMAN.-TMiat was the extent of that

** water supply?

" Mr. DUNNE.—I make the same objection, that

'
' we are getting outside of the land in controversy.

" THE COUBT.-Ask the question.

" Mr. DUNNE. -We except.

''(EXCEPTION No. 9. And said plaintiff and

" petitioner now assigns the said ruling as error.)

" THE WITNESS.-I don't know exactly how
'

' much, how many gallons of water could be pumped
*' by those two pumps at Halawa. There is one big

** pump; approximately, about 10,000,000 gallons

" more or less, and the other pump 7 more or less, in

** the other pump."

Assignment of Error No. 8.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the answer and testimony given by

said witness F. K. Archer on cross-examination, in re-

sponse to the question: *' What was the extent of that

" water supply?" Bill of Exceptions, Exception No. 10.

And in this behalf, this Specification of Errors now

(luotes the full substance of the evidence refused to be

stricken out:

" THE AVITNESS.-I don't know exactly how



15

*' much, how mam- gallons of water could be pumped

" by those two pumps at Halawa. There is one big

** pump; approximately, about 10,000,000 gallons

*' more or less, and the other pump 7 more or less

" on the other pump.

** Mr. DUNNE.— I move to strike out this testi-

*' mony upon the ground that it appears from his

" answer that this alleged water supply, which is

** not on the land, but so called 'immediately avail-

*' able'—whatever that means, springs from some-

' * where in the Halawa Valley ; it goes out to the old

" thing that your Honor has ruled out heretofore—

'' trying to fix the value of this land by something

" else.

" THE COURT.-Immediately available to this

" land, that is the question, and that is what the

** Court ruled on; if it is immediately available to

'' this land, they can prove it.

" Mr. DUNNE.—We except.

''(EXCEPTION No. 10. And said plaintiff and
" petitioner now assigns said ruling as error.)

" THE COUBT.-I do not think it is cross-exam-
'

' ination ; no, I do not.
'

'

Assignment of Error No. 9.

10.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness F. K. Archer: " Do
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• • you Imow whether there is a flowing stream immediately

" available for use upon this land within the lines of the

" Honolulu Plantation Company?" Bill of Exceptions,

Exception No. 11.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

*' Mr. SILLIMAN.-Q. Do you know whether
'

' there is a flowing stream immediately available for

' * use upon this land within the lines of the Honolulu

'* Plantation Company?
'* Mr. DUNNE.— I object to that upon the grounds

*

' heretofore stated, and as going outside of the land

" in controversy.

" THE COUET.-If it is immediately available to

'

' this land, the witness can answer the question.

" Mr. DUNNE.-We except.

''(EXCEPTION No. 11. And said plaintiff and

" petitioner now assigns said ruling as error.)

" THE WITNESS.-I do."

Assignment of Error No. 10.

11.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness F. K. Archer: ''Well,

" now, assuming that the land is in the same condition,

" or substantially in the same condition on the 6th of

" July, 1901, and considering its situation, and the uses
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*' it might be put to, and the improvements put upon it,

" the plowing that has been done, the clearing that has
" been dene, all of its usefulness, the whole property of
*' the Honolulu Plantation Company that is available for
*' use, in connection with that land, assuming those things,
" what do you say as to the value of the leasehold inter-
'* est?" Bill of Exceptions, Exception No. 12.

And in this behalf, this Specification of Errors now
quotes the full substance of the evidence so admitted:

**Q. Well, now, assuming that the land is in the
'' same condition or substantially in the same condi-
" tion on the 6th day of July, 1901, and considering
** its situation, and the uses it might be put to, and
'' the improvements put upon it, the plowing that has
" been done, the clearing that has been done, all of its

'* usefulness, the whole property of the Honolulu
** Plantation Company that is available for use, in

" connection with that land, assuming those things,
*' what do you say as to the value of the leasehold
" interest?

" Mr. DUNNE.-I object to that question on the

" ground that it is incompetent, an incompetent, hy-
" pothetical question; it involves matters r'^t estab-

" lished by any evidence in this case.

*' THE COURT.-Answer the question.

" Mr. DUNNE.-We except.

-(EXCEPTION No. 12. And said plaintiff and
** petitioner now assigns said ruling as error.)
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''A. I think about one hundred thousand dollars.

** In estimating the value of the defendant's inter-

** ests in this leasehold, I think I took into considera-

" tion the value of the use of the buildings on the
" land."

Assignment of Error No. 11.

12.

Said Court erred in overruling objections of plaintiff

and petitioner to the following question asked on cross-

examination from the witness F. W. Thrum: " Now, Mr.

Thrum, how do you know what this land will produce,
'
' or whether it is good cane land or notr ' Bill of Excep-

tions, Exception No. 13.

And in this behalf, this Specification of Errors now
quotes the full substance of the evidence so admitted

:

*' Q. Now, Mr. Thrum, how do you know what
" this land will produce, or whether it is good cane
'* land or not?

** Mr. DUNNE.-I object to that as wholly imma-
" terial and purely speculative. T object to the ques-
** tion upon the ground it is a double-headed ques-

" tion. I have no objection to the latter part as to

" how he knows that it is cane land. I object to the
•* first half, not the latter half.

" THE COURT.—Answer the question, the objec-

* * tion is overruled.

'' Mr. DUNNE.-We except.
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«* (EXCEPTION No. 13. And said plaintiff and
** petitioner now assigns said ruling as error.)

"A. I have not testified that it was good cane

' * land ; it is not good cane land. I know the quality

* * of this land from personal examination of it.
'

'

Assignment of Error No. 12.

13.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness F. W. Thrum: *'Do

" you know the yield of the Halawa Valley?" Bill of

Exceptions, Exception No. 14.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

* * Q. Do you know the yield of the Halawa Valley?

'' Mr. DUNNE.-I object to the yield of the

* * Halawa Valley, on the ground that the yield of the

*
' Halawa Valley is wholly immaterial, and it not ap-

** pearing that this land ever had any yield.

'' THE COURT.—The Court will give a pretty

*

' wide latitude in the examination of witnesses in re-

'* lation to their qualifications to testify as to the

** values.

" Mr. DUNNE.-We except.

" (Exception No. 14. And said plaintiff and peti-

** tioner now assigns said niling as error.)
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''A. I do not."

Assignment of Error No. 13.

14.

Said Court erred in sustaining the objections of said

defendant, said Honolulu Plantation Company, to the fol-

lowing question asked by said plaintiff and i3etitioner

from the witness F. W, Thrum: "If a leasehold interest

" for 40 years on that particular piece of land, 7 years

" of which was fully paid up, the balance of which was

" held at 3 1-2 per cent, of the sugar produced provided

*• it did not fall below $4000.00 per annum for the entire

" tract of land including other lands, the first lease in-

" eluding 2900 acres, and the second 2122 acres,— if such

" a leasehold were offered for sale in the public market,

*

' what would you be willing to pay per acre for it 1 " Bill

of Exceptions, Exception No. 15.

And in this behalf, this Specification of Errors quotes

the full substance of the e\adence expected

:

' * A. Not over $20.00 per acre.
'

'

Assignment of Error No. 14.

15.

Said Court erred in granting the motion of said de-

fendant, said Honolulu Plantation Company, to strike out

from the testimony of the witness F. W. Thrum, the fol-

lowing passage: " I stated that part of my occupation

" on the Ewa Plantation was the selection of cane land.

" The first case was in 1895, when Mr. Lowrey was the
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*
' manager, and many acres were valuable for the cultiva-

" tion of cane below field 19; that was then the extent of

*• the plantation in that direction, I was sent out there,

" and started at field 19, and I cut lines through the al-

*
' geroba, the glue and the lantana, and was to report the

** land that I considered valuable for sugar cane, and

" after two or three weeks later I had got around this

'
' tract, field 19, and reported to him the number of acres

* * that I considered valuable for sugar cane in that vicin-

** ity. My report was acceijted." Bill of Exceptions,

Exception No. 16.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so stricken out

:

'
' THE WITNESS- (to Mr. Dunne) -I stated that

' part of my occupation on the Ewa Plantation was

* the selection of cane land. The first case was in

* 1895, when Mr. Lowrey was the manager, and

' many acres were valuable for the cultivation of

* cane below field 19 ; that was then the extent of the

* plantation in that direction. I was sent out there

' and started at field 19, and I cut lines through the

* algeroba, the glue and the lantana, and was to re-

* port the land that I considered valuable for sugar

* cane, and after two or three weeks later I had got

* around this tract, field 19, and reported to him the

' number of acres that I considered valuable for

* sugar cane in that vicinity. My report was ac-

' cepted.
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*' Mr. SILLIMAN.—I move to strike it out on the

'* ground that it is not proper re-direct cross-examin-

" ation.

" THE COURT.-I do not think it is material;

" let it be stricken out.

" Mr. DUNNE.-We except.

"(EXCEPTION No. 16. And said plaintiff and

** petitioner now assigns said ruling as error.) "

Assignment of Error No. 15.

16.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on

cross-examination from the witness J. A. McCandless:

'* What is the value set on that leasehold interest of 142

''acres (referring to a certain tract of 142 acres on Ford
'' Island, originally sought to be condemned in this

" action, but to which a discontinuance of the action was

" subsequently made and filed by plaintiff and petitioner

" and ordered by the Court)?" Bill of Exceptions, Ex-

ception No. 17.

And in this behalf this Specification of Errors now

quotes the f.ull substance of the evidence so admitted:

" Q. What is the value set on that leasehold in-

** terest of 142 acres?

" Mr. DUNNE.-I object to this; the records of

" this Court show that this entire matter was settled

'' amicably between the Oahu Sugar Company and
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" the GovemmeDt; this is not proper cross-examina-

** tion; it is not directed to any matter testified to

** by the witness in chief; it is not proper cross-

" examination; it has no materiality here."

'' THE COURT.-The Court will not rule out that

' * testimony, hut you can meet it, and you will have to

" meet it if it is met at all, because the Court will

" not rule out any testimony that has a tendency to

*

'. explain any facts that are introduced before the

** jury.

" Mr. DUNNE.-We except.

''(EXCEPTIOX No. 17. And said plaintiff and

*' petitioner now assigns said ruling as error.)

*' THE WITNESS.-A. I see from that answer

** of the Oahu Sugar Company that they place a val-

** nation of $200,000 on 142 acres on Ford Island

'' that I have been testifying about. I do not know
** what the chemical analysis of the sub-soil of Ford
*' Island is; if you were to give me the chemical an-

'

' alysis of the sub-soil, I do not think I would be able

" to understand it—everything."

Assignment of Error No. 16.

17.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on di-

rect examination from the witness J. A. Low: *'Just ex-

'

' plain the nature of your duties and the nature of your
*' experience and the nature of your study on the subject
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*' (of the growtli and manufacture of sugar)?" Bill of

Exeptions, Exception No. 18.

And in this behalf, this Specification of Errors now

quotes the full suhstance of the evidence so admitted

:

** Q. Just explain the nature of your duties and

*' the nature of your experience, and the nature of

" your study on the subject?

** Mr. DUNNE.—I object to that question on the

" ground that it involves three separate and distinct

'* questions.

" THE COUET.-Let him answer them.

" Mr. DUNNE.—We except.

''(EXCEPTION No. 18. And said plaintiff and

*' petitioner now assigns the said ruling as error.)

*' A. Tn connection with my duties as manager of

*' the plantation, was to direct the general work of

** the plantation, employ men, plant cane, harvest it,

'' employ skilled men, men trained in the different

' * branches of the work, civil engineering, mechanical

** engineering, cultivation, the agricultural portion of

" the work, see to the animals, the driving, handling

'* of horses and mules, bookkeepers and accountants,

* * chemists, sugar boilers, electricians, and men adapt-

" ed to locomotive engineering. The Honolulu Sugar

** Company was organized in May, 1898, I think. It

"was a corporation organized for the purposes of

** cultivating and manufacturing sugar, selling the

" sugar produced from the land, imrehasing land,
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*' leasing land, running a mercantile business, and

** running pieces of railroad and pipe-lines, etc.

* * These lands are situated in the Ewa and Kona Dis-

** tricts, Island of Oahu. The plantation has about

** 5000 acres situated around and adjoining this land.

** I think that the total acreage rocky places and
*

' waste land is about 8000 acres ; I figured it up for

*

' the last trial. There are 5000 acres of cane lands.
'

'

Assignment of Error No. 17.

18.

Said Court erred in overruling the objections of plain-

tiff and petitioner to following question asked on direct

examination from the witness J. A. Low: ** Why not

*' (that is to say, why was not sugar grown on this land

" by the Honolulu Plantation Company)?" Bill of Ex-

ceptions, Exception No. 19.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

'^ Q. Why not?

'* Mr. DUNNE.— I object for the reasons why the

" sugar was not grown on that land as being ^vholly

** immaterial; it is the fact we deal with; not the

" reasons that he may have for this fact,

'' THE COUKT.-Ask him the question.

** Mr. DUNNE.-We except.

"(EXCEPTION No. 19. And said plaintiff and
** petitioner now assigns said ruling as error.)
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'* A. Because we are a new plantation and have

** not been able to get there; all new plantations must

" start from the mill and work out; and we have

" done so."

Assignment of Error No. 18.

19.

Said Court erred in denying motion of plaintiff and

petitioner to strike out the answer and testimony given by

the witness C. Bolte on direct examination in response to

the question :

'

' Now considering the property sought to

'

' be condemned in the state in which you saw it on the day
*

' that you viewed it, that it was in substantially the same

" state on the 6th of July, 1901, considering its situation

" and the uses that might be made of it and to which it

" was adapted, and assuming that the plantation has a

" 39 years' lease, seven years' rental of which has been

" paid, and the remaining 32 years is upon a basis of

'

' a crop-payment ; that is, three and a half per cent of the

*
' sugar produced, and the payment of the taxes, the lease

" including other land, there was a minimum rent upon
'' the other land which is not material, and assuming that

" there are 312 acres of cane land in the area sought to be

" condemned, what in your opinion was the value of the

'' leasehold interest of that land on the 6th of July, 1901,

" to the Honolulu Plantation Company?" Bill of Ex-

ceptions, Exception No. 20.

And in this behalf, this Specification of Errors now
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quotes tlie full substance of the e\'idence so refused to be

stricken out:

*' A. $450,000."

Assignment of Error No. 19.

20.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the testimony of said witness C.

Bolte given on direct examination relative to the value of

this leasehold to a particular individual— to the Honolulu

Plantation Company.

Bill of Exceptions, Exception No. 21.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so refused to be

stricken out

:

** Q. Now considering the property sought to be

condemned in the state in which you saw it on the

day that you viewed it that it was in substantially

the same state on the 6th of July, 1901, considering

its situation and the uses that might be made of it,

and to which it is adapted, and assuming that the

plantation has a thirty-nine years' lease, seven

years' rental of which has been paid and the re-

maining thirty-two years is upon the basis of a

crop-payment, that is 3 1-2 per cent of the sugar

produced, and the payment of the taxes, the lease

including other land, there was a minimum rent

upon the other land which is not material, and as-
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" smning there are 342 acres of cane land in the area:

*

' sought to be condenmed, what in your opinion was
*' the value of the leasehold interests of that land on

" the 6th of July, 1901, to the Honolulu Plantation

** Company?
" A. $450,000.

** Mr. DUNNE.—I move to strike out the testi-

" mony of this witness as to value of this leaseohld

" to the Honolulu Plantation ComiDany, on the

" ground that it is settled law that what this may be

" worth to the Honolulu Plantation Company is not

" a fair test of the market value.

" THE COUBT.—The Court will not strike it out.

" Mr. DUNNE.-We except.

"(EXCEPTION No. 20. And said plaintiff and

** petitioner now assigns the said ruling as error.)

** Q. What was the market value?

*' A. That is what T said. 1 have not made up my
" mind; I think it ought to be $250,000 or $300,000.

" THE COURT.— Q. Is there any difference be-

'* tween the value and the market value?

" A. Yes, sir. The Honolulu Plantation, it might

'* have a greater value to the Honolulu Plantation

** than than to anyone else; if it were put in the

'* market, there would be three buyers of this land,

** the Ewa, the Oahu and the Honolulu ; but it has a

*' distinct value to the Honolulu Plantation.
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" CROSS-EXAMINATION,

** Mr. DUNNE.—To save the rights of the Govern-

' * ment, I move to strike out the testimony of the wit-

" ness relative to the value of this leasehold to a par-

" ticular individual—to the Honolulu Plantation

'* Company—on the ground that the compensation is

*' the market value, and not the value which the prop-

** erty may or may not have to a particular individual.

" THE COUKT.-The Court will not strike it out.

" Mr. DUNNE.-We except.

'' (EXCEPTION NO. 21. And said plaintiff and

" petitioner now assigns said ruling as error.) "

Assignment of Error No. 20.

21.

Said Court erred in denying the motion of plaintiff and

petitioner to strike out the answer and testimony of the

witness, J. A. Low, during his direct examination, when

resumed, in response to the question, ''What was the value

*

' of the use of the buildings upon that land for the remain-

'

' der of your term of the lease ? '

' Bill of Exceptions, Ex-

ception No. 22.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so refused to be

stricken out

:

"The value of the use of the buildings upon that

'

' land for the remainder of our term of the lease was

"$13,500, 1 believe. The buildings are worth that to
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"this company, because I do not believe there would

"be a vestige of the buildings left at the termination

"of the lease 40 years from now."

Assignment of Error No. 21.

22.

Said Court erred in denying motion of plaintitf and pe-

titioner to strike out the testimony of the witness, J. A.

Low, on direct examination, when resumed, relative to the

nature and quality of the soil upon the land sought to be

condemned to the Honolulu Plantation Company. Bill of

Exceptions, Exception No. 23.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so refused to be

stricken out

:

"A. We have similar soil in the Halawa Valley

"that we have raised cane on.

"Mr. DUNNE.— I object to this comparison to out-

"side soil. He was asked concerning this soil.

"THE COURT.—He can go on if he will. Let us

"hear it.

"Mr. DUNNE.-We except.

"(EXCEPTION NO. 23. And said plaintiff and

' * petitioner now assigns said ruling as error.
) '

'

Assignment of Error 22.

23.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked on
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direct examination from the witness, J. A. Low: ''What

"was its (the property sought to he condemned) value on

"the 6th of July, 1901 ?" Bill of Exceptions, Exception

No. 24.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

'
' Mr. SILLIMAN.- Q. What was its value on the

"6th of July, 1901?

"A. To the Honolulu Company?

"Q. Yes, sir.

"Mr. DUNNE.—The same objection; not a proper

'
' test of market value.

"THE COURT.—The same ruling.

"Mr. DUNNE.—We except.

"(EXCEPTION NO. 24. And said plaintiff and

"petitioner now assigns said ruling as error.)

"A. $400,000."

Assignment of Error No. 23.

24.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from the said witness, J.

A. Low, during his direct examination, when resumed:

* * Mr. Low, that portion of the tax return read in evidence

"here, showing the statement under the heading, 'Lease-

" 'hold interest— return of real estate leases as per Sched-

" 'ule B, $50,000—what have you to say in regard to it.
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*'Mr. Low, by way of explanation?" Bill of Exceptions,

Exception No. 25.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

' * Q. ]Mr. Low, that portion of the tax return read

"in evidence here, showing the statement under the

"heading, 'Leasehold interest—return of real estate

" 'leases as per Schedule B, $50,000'—what have you

"to say in regard to it, Mr. Low, by way of explana-

"tion?

"Mr. DUNNE.~I object to that. It is a mere am-

"biguous question— a sort of question that would per-

"mit almost any sort of an answer, hearsay or other-

"wise.

"THE COURT.—Answer the question.

"Mr. DUNNE.-We except.

"(EXCEPTION NO. 25. And said plaintiff and

"petitioner now assigns said ruling as error.)

"A. Fifty thousand dollars is a transcript of our
'

' books, which show the cost of three rice plantations

'

' that we purchased, the leasehold interest in the three

"plantations which we purchased, an area of 113

* * acres of cane land.
'

'

25.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from the witness, W. R.

Castle, on direct examination: "What knowledge have
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*'you of the development of tlie Plantations in that district

** (meaning the district of Ewa)?" Bill of Exceptions,

Exception No. 26.

And in this behalf, this Specification of Errors now
quotes the full substance of the evidence so admitted:

*'Q. What knowledge have you of the develop-

*'ment of the plantations in that district!

**Mr. DUNNE.—I object to that as entirely irrele-

"vant and immaterial to any issue in this case—as to

''the development of other plantations in that district.

''THE COURT.-Answer the question.

"Mr. DUNNE.-We except.

''(EXCEPTION NO. 26. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE W^TNESS.-I have been identified with the

"plantations there—the Ewa plantation more partic-

"ularly—and have known about the development of

"all of these plantations, beginning with the Ewa
"and coming around to the Honolulu plantation. I
'

' have connection with some of the lands of the Hono-

"lulu plantation, but not including this portion now
"in controversy—lands that I had occasion to make

"over to the Honolulu Plantation Company, not this

"particular land; but I am talking about saios to the

"Honolulu Plantation Company. I sold

"Mr. DUNNE.—I object to any statement about
*

' any sales that he may have made, or his connection

"with any land except this land.
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"THE WITNESS.—I am speaking about this

''land.

**Mr. DUNNE.—I am addressing an objection to

**the Conrt.

"THE COURT.-He can testify to any sales that

"he made connected with this land.

"Mr. DUNNE.-He has testified already that he

"had nothing to do with this land.

"THE WITNESS.-Eecently, I said.

"Mr. SILLIMAN.—In times past. I am not ask-

"ing for the amoimt of sales or anything.

"THE WITNESS.-I am still the administrator

"of the estate and trustee of the Williams heirs. The

"estate sold this land, this particular land, as well as

"others; it was sold about 1880. The estate of Wil-

"liams had a leasehold in common with Jim Castle,

"and it covered this land as well as the other land,

"and after some years I sold out the interest of the

"estate of Williams to James I. Dowsett. I suppose

"the conveyances are of record. I made the convey-

"ance in shape and delivered it to Mr. Dowsett. It

"covered the district of Halawa from the sea to the

"mountains. My impression is that there were

"about 3 or 4 thousand acres included in this land."

Assignment of Error No. 25.

26.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said
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Honolulu Plantation Company from said witness, W. R.

Castle, on direct examination: ''Now, Mr. Castle, con-

*'sidering the property sought to be condemned, the state

"which you saw it on the day that you viewed it, and as-

"suming that it was in substantially the same state on

"July 6, 1901, and taking into consideration the situation

"of the land and all the uses that might be made of it, and

"assuming that the plantation has a 39-years' lease, and

"that 7 years' rental has been paid, and that the rental

"for 32 years is on the basis of 31/2 per cent of the sugar

"produced, and the payment of taxes (the leases covering

"other lands in addition to this), and for a minimum ren-

"tal, and assuming that there are 342 acres of cane land

"of the land sought to be condemned, what, in your opin-

"ion, was the market value of the leasehold on the 6th of

"July, 1901 r' Bill of Exceptions, Exception No. 27.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

"Q. Now, Mr. Castle, considering the property

'
' sought to be condemned, the state which you saw it

"on the day that you viewed it, and assuming that it

"was in substantially the same state on July 6th,

"1901, and taking into consideration the situation of

"the land and all the uses that might be made of it,

"and assuming that the plantation has a 39-years'

"lease, and that 7 years' rental has been paid, and

"that the rental for 32 years is on the basis of 31/2

"per cent of the sugar produced, and the payment of
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''taxes (the lease covering other lands in addition to

"this), and for a minimum rental, and assuming that

"there are 342 acres of cane land of the land sought

"to be condemned, what, in your opinion, was the

"market value of that leasehold on the 6th of July

"last!

"Mr. DUNNE.—I object to the question as imma-

"terial, irrelevant and incompetent, not justified by

"the evidence, and without foundation in this, that

"there is no evidence here that this witness does

'

'Imow what was che market value of such a leasehold

"as described in the question, on July 6th, 1901.

"THE COURT.-Let him answer it.

"Mr. DUNNE.-We except.

"(EXCEPTION NO. 27. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.-A. I should judge the value

"to be about $250,000."

Assignment of Error No. 26.

27.

Said Court erred in overruling the objection of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from the witness, W. W.

(jroodale, on direct examination: "Now, Mr. Goodale,

"considering this land sought to be condemned, in the

*

' state in which you saw it on the day that you viewed it,

"and assume that it is in substantially the same state or

"was on the 6th of July last year, and considering the
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' situation of it, and the uses that might be made of the

"land and to which it was adapted, and assuming that

"the plantation had a 39-years' lease, 7 years' rental of

"which has been paid, the rental for 32 years is based

"upon 31/2 per cent of the sugar produced, the particular

"lease covers other land as well as this, has a minimum

"basis of rental and includes other land, and assume that

"there is 342 acres of cane land, what, in your opinion,

"is the market value of the leasehold to the Honolulu

"Plantation Company of the land sought to be condemned

'
' on the 6th of July last ? '

' Bill of Exceptions, Exception

No. 28.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

"Q. Now, Mr. Goodale, considering this land

"sought to be condemned, in the state in which you

"saw it on the day that you viewed it, and assume

"that it is in substantially the same state or was on

"the 6th of July last year, and considering the situa-

"tion of it, and the uses that might be made of the

"land and to which it was adapted, and assuming

"that the plantation has a 39-years' lease, 7 years'

*
' rental of which has been paid, the rental for 32 years

"is based upon 314 per cent of the sugar produced,

"the particular lease covers other land as well as this,

"has a minimum basis of rental and includes other

"land, and assume that there is 342 acres of cane

"land, what, in your opinion, is the market value of

"the leasehold to the Honolulu Plantation Company
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**of the land sought to he coudemned on the 6th of

'Mu]ylast?"

'"Mr. DUNNE.— Objected to as immaterial, irrel-

**evant and incompetent; without foundation in this,

"that it does not appear that the witness does know

"the market value of such property on the 6th of

"July, 1901.

"THE COURT.-The objection is overruled.

"Mr. DUNNE. -We except.

"(EXCEPTION NO. 28. And said plaintiff and

"petitioner now assigns said ruling as error.)

'
' THE \\T:TNESS.- A. Three hundred thousand

"dollars."

Assignment of Error No. 27.

28.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witness, G.

F. Renton, on direct examination: "Now, considering

"this property sought to be condemned, in the state that

"you saw it on that day that you visited it, and assuming

"that it was in substantially the same situation on the

'

' 6th of July, 1901, and assuming that there is a lease for

"39 years, 7 years of which has been paid up, and the

"rental for 32 years is on the basis of 31/2 per cent of the

"sugar produced— the lease covers other land as well as

"this—has a minimum rental, which, however, has no

"materiality to the question, the pajnnent of taxes, and
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"considering all the uses and purposes to be made of the

''land, and the situation in which it exists on that day,

"and assuming, further, that there was 342 acres of cane

"land within the area sought to be condemned, what, in

"your opinion, was the market value of the leasehold in-

"terest of the Honolulu Plantation Company on the 6th

"day of July last year?" Bill of Exceptions, Exception

No. 29.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

"Now, considering the property sought to be con-

"denmed, in the state that you saw it on that day

"that you visited it, and assuming that it is in sub-

"stantially the same situation on the 6th of July,

"1901, and assuming that there is a lease for 39

"years, 7 years of which has been paid up, and the

"rental for 32 years is on the basis of Si/o per cent

"of the sugar produced—the lease covers other land

"as well as this— has a minimum rental, which, how-

"ever, has no materiality to the question—the pay-

"ment of taxes, and considering all the uses and pur-

" poses to be made of the land, and the situation in

'
' which it exists on that day, and assuming, further,

"that there was 342 acres of cane land within the area

'
' sought to be condemned, what, in your opinion, was

"the market value of the leasehold interest of the

"Honolulu Plantation Company on the 6th day of

"July last year!
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"Mr. DUNNE.— Objected to as immaterial, irrele-

* * rant and incompetent, and not an accurate and faith-

"fnl statement of the e^adence, and without founda-

"tion in this, that it does not appear that the witness

"knows what the market value of said leasehold was

"at the time mentioned.

"THE COURT.-The Court will overrule the oh-

*
' jection.

"Mr. DUNNE.-AYe except.

"(EXCEPTION NO. 29. .^^id said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.-A. I should estimate it at

"$250,000 as the value of the land for the leasehold."

Assignment of Error No. 28.

29.

Said Court erred in overniling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from the witness, F.

Meyer, on direct examination: "Well, considering the

"property sought to be condemned, as to its location and

"all the uses that could be made of it, and assuming that

"it is substantially in the same situation as it was on the
'

' 6th day of July, 1901, and assuming that there is a lease
'

' of 39 years, 7 years of which are paid up, and 32 years

"of which are on the basis of 31/9 per cent of the sugar

"produced, together with the paym.ent of taxes, and also

"saying that there is a minimum rental; that this 31/2 per

"cent should not be less than $4,000 a year; and assuming
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*'that there are 342 aores of cane land in the area sought

*'to be condemned, what, in your opinion, was the market

** value of that leasehold interest on the 6th of July,

^'1901?" Bill of Exceptions, Exception No. 30.

And in this behalf, this Specification of Errors now

quotes the full substance of tbe evidence so admitted:

''Q. Well, considering the property sought to be

"condemned, as to its location and all the uses that

''could be made of it, and assuming that it is substan-

^'tially in the same situation as it was on the 6th day

''of July, 1901, and assuming that there is a lease

*'of 39 years, 7 years of which are paid up, and 32

*' years of which are on the basis of Si/o per cent of

"the sugar produced, together with the pajnnent of

"taxes, and also saying that there is a minimum ren-

"tal; that this 3^2 per cent should not be less than

"$4,000 a year; and assuming, also, that there are 342

"acres of cane land in the area sought to be con-

"denmed, what, in your opinion, was the market

"value of that leasehold interest on the 6th of July,

"1901?

"Mr. DUNNE.—Objected to as incompetent, irrel-

"evant and immaterial, and upon the ground that it

"is not a fair and accurate statement, and is not a

*
' competent hypothetical question ; and without foun-

"dation in this, that it does not appear that the wit-

" ness knows the market value on the 6th of July,

"1901.
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*'THE COURT.—Answer the question; objection

' * overruled.

"Mr. DUNNE.—We except.

" (EXCEPTION NO. 30. And said plaintiff and

** petitioner now assigns said ruling as error.)

'
'THE WITNESS.-A. Three hundred thousand

"dollars."

Assignment of Error No. 29.

30.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from the witness, A. Ah-

rens, on direct examination :
' * Now, considering the prop-

"erty sought to be condemned, and the situation in which

"you saw it on the day that you viewed—that is, in Octo-

"ber; and assuming that it was in substantially the same
'

' situation that it was on July 6th, 1901 ; and after taking

"into consideration the use that might be made, the pur-

" poses to which it is adapted; and assuming that there is

"a 39-years' lease, 7 years of which are paid up, and the

"balance of the ter mis upon the basis of 31/0 per cent of

"the crop ; and I will also state for your information that

"there is a minimum basis which includes other land—

"now, assuming that there was 342 acres of cane land in-

" eluded within the 561 acres, what, in your opinion, was

"the market value of the leasehold interest on the 6th of

"July last?" Bill of Exceptions, Exception No. 31.
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And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

'*Q. Now, considering the property sought to be

** condemned, and the situation in which you saw it

*'on the day that you viewed—that is, in October;

*'and assuming that it was in substantially the same

*' situation that it was on July 6th, 1901; and after

** taking into consideration the use that might be

''made, the purposes to which it is adapted; and as-

''suming that there is a 39-years' lease, 7 years of

"which are paid up, and the balance of the term is

*'upon the basis of a Si/o per cent of the crop, and I

"will also state for your information that there is a

"minimum basis which includes other land. Now,

"assuming that there was 342 acres of cane land in-

"eluded within the 561 acres, what in your opinion

"was the market value of the leasehold interest on

"the 6th of July last!

"Mr. DUNNE.—I object to the question as ir-

" relevant and incompetent; and not a proper and

"accurate statement of the testimony; and without

"foundation, in that it does not appear that the wit-

"ness knows what the market value of sucli a lease-

"hold was on July 6th, 1901.

"THE COURT.—The Court will make the same

"ruling and allow the testimony in.

"Mr. DUNNE.—We except.
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" (EXCEPTION No. 31. And said plaintiif and pe-

*'titioner now assigns said ruling as error.)

''THE WITNESS.-A. Two hundred and sev-

**enty-five thousand dollars."

Assignment of Error No. 30.

31

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by

said Honolulu Plantation Company from the witness J.

T. Crawley on direct examination :

'

' AVhat do you know

"about the productive capacity of the soil of this land?'^

Bill of Exceptions. Exception No. 32.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

''Q. "What do you know about the productive ca-

"pacity of the soil of this land?

''Mr. DUNNE.—T object to the question as imma-

"terial, irrelevant and incompetent, and calling for

*'a mere speculation, and without foundation upon

"which any reasonable person can base an opinion.

"THE COUET.-The objection is overruled.

"Mr. I)UNNE.-We except.

"(EXCEPTION No. 32. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.-A. The soil is very well

'

' adapted to the growing of cane ; it is good soil ; the

"chemical composition of it is good and compares
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"favorably with other soil in the vicinity that is rais-

"ing good crops of sugar."

Assignment of Error No. 31.

32.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Companj^ from the witness J. F.

Morgan on diiect examination :

'

' Now Mr. Morgan, tak-

"ing into consideration the property sought to be con-

"demned and its location and situation and what can be

*
' done with the situation as you saw it on the day that you

*' viewed it, the uses and purposes that the land can be

"put to ; and assuming that the Honolulu Plantation Com-
'

' pany has a 39 years ' lease, 7 years of which were paid

"up and the balance of the term is based upon 31/2 per

"cent of the sugar produced from the land, the lease also

' * covering other land, having a rental basis ; and assuming

"that there was 342 acres of cane land upon the land

"sought to be condemned, what would you saw was the

"market value of that leasehold interest on the 6th of July,

"1901?" Bill of Exceptions. Exception No. 33

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

"Q. Now, Mr. Morgan, taking into consideration

"the property sought to be condeumed and its location

"and situation and what can be done with the situa-

"tion as you saw it on the day that you viewed it, the
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'
' uses and purposes that the land can be put to ; and

''assuming that the Honolulu Plantation Company

''has a 39 years' lease, 7 years of which were paid up

"and the balance of the term is based upon 3^/2 per

"cent of the sugar produced from the land, the lease

"also covering other land, having a rental basis; and

"assuming that there was 3-42 acres of cane land upon

"the land sought to be condemned, what would you

"say was the market value of the leasehold interest

"on the 6th of July, 1901?

"Mr. DUNNE.—I object to the question as irrele-

'

' vant, and incompetent, and not a proper or accurate

"statement of the evidence; and without foundation

"in this, that it does not appear that the witness does

"know what the going market value was on July 6th,

"1901.

"THE COURT.-Let the witness answer.

"Mr. DUNNE.—I note an exception.

"(EXCEPTION No. 33. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.—I put an estimation on the

"value of about one hundred and seventy-five thous-

"and dollars.

Assignment of Error No. 32.

33.

Said Court erred in overruling the objections of plaintiff

and petitioner to the following question asked by said



47

Honolulu Plantation Company from the said witness, J.

F. Morgan on re-direct examination: "How many mills

"are there in the vicinity of this land!" Bill of Excep-

tions. Exception No. 34.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

"Mr. SILLIMAN.— Q. How many mills are there

**in the vicinity of this land?

"Mr. DUNNE.—I object to that as irrelevant, in-

" competent, immaterial and not proper re-direct ex-

"amination.

"THE COUET.-Ask the question.

"Mr. DUNNE.-We except.

"(EXCEPTION No. 34. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.-A. There is the Honolulu

"Plantation Company mill in right adjacent land to

"this; the Oahu mill a little further on; then comes

"the Ewa and the Waialua. I cannot say positively

* *how far the Honolulu mill is from this place, but it

"looks to me it was within, 1 should say, about two

"miles. I do not know how far away the Oahu mill

"is."

Assignment of Error No. 33,

34.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said
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Honolulu Plantation Company from the witness L. A.

Thurston on direct examination: "Now, considering

'the property sought to be condemned, Mr. Thurston, in

' the state in which you saw it on the day that you visited

'it last, and assuming that it was in substantially the

'same state and condition on the 6th of July, 1901, and

'taking into consideration the location of the land and

' of the uses to which it might be put, and to which it was

'adapted; and assuming the plantation has 39 years'

' lease, 7 years ' rental of which is paid up, and the rental

'for 32 years thereof is on a basis of 31/2 per cent, of the

'sugar produced, and the payment of taxes (I will say

'that the leasehold covers other lands, and has a mini-

'mum rental of $4000, covering practically 2000 acres)

;

'and assuming that there was 342 acres of cane land in

'the area sought to be condemned, what is your opinion

' of the market value of that leasehold interest on the 6th

'of July, 1901?" Bill of Exceptions, Exception No. 35.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted:

"Q. Now, considering the property sought to be

"condemned, Mr. Thurston, in the state in which you

"saw it on the day that you visited it last, and assum-
'

' ing that it was in substantially the same state and
'

' condition on the 6th of July, 1901, and taking into

"consideration the location of the land and of the uses

"to which it might be put, and to which it was

"adapted; and assuming the plantation has 39 years'
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''rental for 32 years thereof is on a basis of 3 1-2 per

''cent of the sugar produced, and the payment of

^' taxes (I will say that the leasehold covers other

"land, and has a minimum rental of $4000, covering

''practically 2000 acres); and assuming that there

"was 342 acres of cane land in the area sought to be

"condemned, what is your opinion of the market

"value of that leasehold interest on the 6th of July,

"1901!

"Mr. DUNNE. -I object to that as irrelevant and

"incompetent, and not a faithful aild accurate state-

"ment of the evidence, and without any foundation in

"this, that it does not appear that the witness knows

"what the market value of this leasehold was on the

"6th of July, 1901.

"THE COURT.—Answer the question.

"Mr. DUNNE.—We except.

"(EXCEPTION No. 35. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.—A. I consider that a conser-

"vative market value of that leasehold under the con-

"ditions which you stated would be between seven

"and eight hundred dollars per acre, for the 342

'
' acres of cane land.

'

'

Assignment of Error No. 34.
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35.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said,

Honolulu Plantation Company from said witness L. A,

Thurston on re-direct examination :

'

' Wliat can you say

**as to the quality of tlie soil on the land sought to be con-

*'denmed as to its producing any crop of sugar?" Bill

of Exceptions, Exception No. 36.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

"Mr. SILLIMAN.— Q. What can you say as to

"the quality of the soil on the land sought to be con-

*
' demned as to its producing any crop of sugar ?

"Mr. DUNNE.—I object to that as irrelevant, im-

" material and incompetent, and not proper re-direct

*' examination.

"THE COURT.-Ask the question.

"Mr. DUNNE.-We except.

"(EXCEPTION No. 36. And said plaintiff and

"petitioner now assigns said ruling as error.)

"THE WITNESS.-A. I consider it first class

"cane land."

Assignment of error No. 35.

36.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from the witness J. R.
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Higby on direct examination: "Are you able to state

"the value of the use of those buildings for the term of

"39 years I" Bill of Exceptions, Exception No. 37.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

"Q. Are you able to state the value of the use

'
' of those buildings for the term of 39 years ?

"Mr. DUNNE.—I object to that as irrelevant and

"incompetent and upon the further ground that it

"does not call for the market value, but calls merely

"for an individual or personal value.

"THE COURT.—The objection is overruled.

"Mr. DUNNE.-We except.

"(EXCEPTION No. 37. And said plaintiff and

"petitioner now assigns said ruling as error.)

'
' THE WITNESS.-If you assume that the build^

"ings are valueless at the end of 39 years, I should

"say that the life of those buildings would not be 39

"years. I would place the value of the use for the

"term of 39 years at what they cost."

Assignment of Error No. 36.

37.

Said Court erred in overruling the objections of plain-

tiff and petitioner to the following question asked by said

Honolulu Plantation Company from said witness J. R.

Higby on direct examination: "Assuming that their life
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"will be finished, what is the value of those buildings?"

Bill of Exceptions, Exception No. 38.

And in this behalf, this Specification of Errors now

quotes the full substance of the evidence so admitted

:

'

' Q. Assuming that their life will be finished, what
*

' is the value of those buildings ?

"Mr. DUNNE.—The same objection as heretofore

"made. (Exception 37).

"THE COURT.—The objection is overruled.

"Mr. DUNNE.-We except.

"(EXCEPTION No. 38. And said plaintiff and

"petitioner now assigns said ruling as error.)

"A. I have some notes that I made of the value of

"the buildings. I am not exactly able to state the

"value without refreshing my recollection from those

"notes. The total value is about $11,000—a little

"more than $11,000—not including the plumbing and

"pipes."

Assignment of Error No. 37.

38.

Said Court erred in refusing to give to said jury the

first instruction requested by said plaintiff and petitioner.

Bill of Exceptions, Exception No. 39.

And in this behalf, this Specification of Errors now

quotes the first instruction so refused

:

"I instruct you that private property cannot be

"taken for public use without just compensation.
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"These are the words of our fundamental law, the

*' federal constitution; and from them you will ob-

" serve that the compensation spoken of must be

*' 'just.' In this behalf, I charge you that it is your

' * duty to treat both sides of this case witli equal fair-

''ness and impartiality, and to avoid giving to any

* * one side any preferment or advantage denied to the

*' other. In other words, when dealing with this

''matter of compensation, you are to remember that

"just compensation means compensation that is just

*

' to both sides, just in regard to the public as well as

"to the individual. You are not, for instance, to place

"an unduly depreciative valuation upon this prop-

"erty because the Government desires it; nor should

"you place an exaggerated valuation upon the prop-

'

' erty either because it is private property or because

"the Government may want it. Your province is to

"proceed and act throughout with even handed fair-

'

' ness and impartiality, treating both sides alike, and
'

' deciding disputed questions solely upon the evidence

"received, and within the lines laid down by this

'

' charge. '

'

Assignment of Error No. 38.

39.

Said Coui-t erred in refusing to give to said jury the

second instruction requested by said plaintiff and peti-

tioner. Bill of Exceptions, Exception No. 40.
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And in this behalf, this Specification of Errors now
quotes said second instruction so refused

:

**I instruct you that whenever private property

"is taken for public purpose, the fair market value of

*'the property at the time of the taking should be paid

"for it; and according to the statute of this Territory

"the actual value of the property at the date of the

"summons is designated as the measure of valuation

* * of all property to be condemned ; and I charge you

"that the date of the summons in this case is July

"6th, 1901. It is to this date, therefore, that you are

' * to look in fixing the value of the property involved

"in this case. You are to remember that the ma-

"terial matter for consideration is the actual condi-

"tion of the property as it stood on that date. It is

"to this that you are limited; and beyond this you
'

' cannot go. The prospective or speculative value of

"the land from possible improvements, or prospective

'

' uses, cannot be considered by you ; the value must be

"actual, and not speculative or mere possible value,

"nor argumentative value. It is not, therefore,

"proper to consider how the property might be im-

" proved, or the cost of such improvements; nor can

"you consider what the probable value of the land

"would be if this or that improvement were placed

"upon it; nor can you consider the intention of the

"lessee to make such improvements, even though you

"should find any such intention to exist. In brief,
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*' you are to limit your consideration to the actual con-

"dition of this property as it actually stood on July

*'6th, 1901."

Assignment of Error No. 39.

40.

Said Court erred in refusing to give to said jury the

fourth instruction requested by said plaintifp and peti-

tioner. Bill of Exceptions, Exception No. 41.

And in this behalf, this Specification of Errors now
quotes said fourth instruction so refused

:

''Some evidence has been introduced by the Gov-

''ernment showing certain valuations, sworn to, and
''filed with the Assessor, pursuant to the require-

"ments of the Territorial Statute in that regard.

"Upon this subject, I charge you that such sworn
"returns to the ae^sessor are called by the law admis-

"sions against interest; and you say, therefore, and
"indeed it is your duty to do so, consider such sworn
"returns along with the other evidence in the case

"bearing upon the question of market value.

"In this connection, I charge you that the govern-
"ment has introduced here a certain writing of the

"Honolulu Plantation Company, making an annual
"exhibit of its affairs, and showing the assets of the

"defendant on January 1, 1901. I charge you that
"such writing and exhibit comes within the rule just
"stated concerning admissions against interest, and
"that it is your duty to consider such writing and ex-
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*'hibit in connection with the other evidence in the

' * case bearing upon the question of market value.
'

'

Assignment of Error No. 40.

41.

Said Court erred in refusing to give to said jury the

fifth instruction requested by said plaintiff and petitioner.

Bill of Exceptions, Exception No. 42.

And in this behalf, this Specification of Errors now

(juotes said fifth instruction so refused

:

''You have been permitted to view the premises in

''question. The object of this view was to acquaint

"you with the physical situation, condition and sur-

"roundings of the premises, and to enable you to bet-

"ter understand the evidence on the trial. The knowl-

"edge which you acquired by the view may be used

"by you in determining the weight of conflicting

"testimony respecting value and damage, but no fur-

"ther. Your final conclusion must rest on the evi-

"dence here adduced."

Assignment of Error No. 41.

42.

Said Court erred in refusing to give to said jury the

sixth instruction requested by said plaintiff and peti-

tioner. Bill of Exceptions, Exception No. 43.

And in this behalf, this Specification of Errors now

quotes said sixth instruction so refused:



57

'''In cases of this character, much of the testimony

""consists in expressions of opinion touching the sub-

"ject matter involved. It is your privilege to weigh

'"the testimony of witnesses whose opinions have

""been given, by a reference to the whole situation of

^'the property and its surroundings, and all the at-

^'tendant circumstances, and by aj)plying to it your

"own experience and general knowledge. The evi-

"dence of experts as to values and damages does not

"differ in principle from the evidence of experts

"upon other subjects. So far from laying aside

"their own general knowledge and ideas the jury

"may apply that knowledge and those ideas to the

"matters of fact in evidence, in determining the

'
' weight to be given to the opinions expressed. While

'

' the jury cannot act in any case upon particular facts

"material to its disposition resting in their private

"knowledge, but should be governed by the evidence

"adduced, they may and should judge of the weight

"and force of that evidence by their own general

"knowledge of the subject of inquirj^; and while the

"law permits the opinions of those familiar with

"the subject to be given, such opinions are not to be

"blindly received, but are to be intelligently exam-

"ined, by the jury in the light of their own general

"knowledge, giving them force and control only to

'

' the extent that they are found to be reasonable. In

"other words, you are not bound by the opinions of
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"experts, but you will take their testimony into con-

' * sideration, along with all other evidence in the case^

"and award to it such value as in your judgment it

'
' deserves. '

'

Assignment of Error No. 42.

43.

Said Court erred in refusing to give to said jury the

seventh instruction requested by said plaintiff and peti-

tioner. Bill of Exceptions, Exception No. 44.

And in this behalf, this Specification of Errors now

quotes the said seventh instruction so refused

:

"In determining upon which side the preponder-

"ance of e^adence is, you are not to be controlled by

"the mere number of witnesses produced, upon either

"side, but you should take into consideration the op-

"portunities of the several witnesses for seeing or

"knowing the things about which they testified,

"their conduct and demeanor while testifying, their

"interest or lack of interest, if any, in the result of

"the suit, the probability'^ or im]irobability of the

"truth of their several statements in Anew of ail the

"other evidence adduced or circumstances proved on

"the trial, and from all the circumstances determine

"upon which side is the weight or preponderance of

"evidence. Tn dealing with the testimony, you must

"not forget by whom it was given, the motive of the

"particular witness, if any, the purpose by which he

"is actuated, the partisanship, if any, attributable to
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*'liim. Indeed, any fact or circumstance by wliicli

*'his unbiased utterance of truth might be impeded

*'or prevented, altogether, must receive your atten-

^'tion. Thus, you would not, as men of sense, so

*' readily yield to the testimony of a witness whose

''partiality is known or observable, as you would

'•have done had the same witness been wholly indif-

"ferent between the parties, and with no partisan mo-

"tive to actuate him—no interest in the result of the

** trial other than the general interest which every

"good citizen ought to feel, that in this, as in all other

"trials, justice be done according to law."

Assignment of Error No. 43.

44.

Said Court erred in refusing to give to said jury the

eighth instruction requested by said plaintiff and peti-

tioner. Bill of Exceptions, Exception No. 45.

And in this behalf, this Specification of Errors now

quotes said eighth instruction so refused

:

"At arriving at a verdict in this case, you are to

"give to the testimony such weight and effect as in

"your judgment it deserves ; but you should not treat

"with such testimony arbitrarily or capriciously, nor

"should you limit your consideration to any isolated

' ' or fragmentary part thereof. On the contrary, you

'
' are to take into consideration all the evidence in the
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"all reasonable inferences to be drawn from that evi-

"dence."

Assignment of Error No. 44.

45.

Said Court erred in refusing to give to said jury the

ninth instruction requested by said plaintiff and peti-

tioner. Bill of Exceptions, Exception No. 46.

And in this behalf, this Specification of Errors now

quotes said instruction so refused:

'

' In considering and deciding the facts in this case,

"I charge you that the property sought to be con-

*
' demned herein is the leasehold interest of the Hono-

"lulu Plantation Company in and two 561.2 acres of

"land, and nothing more. In passing upon the facts,

'

' you will bear this constantly in mind. '

'

Assignment of Error No. 45.

46,

Said Court erred in permitting to be rendered and in

receiving the verdict herein. Bill of Exceptions, Excep-

tion No. 47.

And in this behalf, this Specification of Errors now

states the grounds of this exception and of this specifica-

tion of error as follows

:

1. InsuflGlciency of the evidence to justify said verdict.
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(a) There is no evidence to support the finding that

the market value of the leasehold interest of said

Honolulu Plantation Company in the land involved

herein is of the sum of $94,000 or any other sum in

excess of $75,000.

(b) There is no evidence to support the finding

that the market value of all improvements upon said

land is of the sum of $8,523, or any other sum.

(c) There is no evidence of the market value of

said leasehold interest, or of any market value of said

leasehold interest in excess of $75,000.

(d) There is no evidence of the existence upon said

land of any improvements, or of the market value, if

any, of any such improvements.

2. Said verdict is in opposition to, wholly inconsistent

with and not supported by the former adjudication of

said Court as to the compensation of said Honolulu

Plantation Company:

And in this behalf this Specification of Errors

shows that, in and by the judgment of said Court, in

the above-entitled action (which said judgment is

fully set out in the bill of exceptions herein) between

the same parties, upon the same pleadings, and upon

the same evidence, the "full compensation" of said

Honolulu Plantation Company herein "for its dam-

ages of every kind and character in this case," was

formerly, to wit, on July 25, 1902, adjudicated by said

Court not to exceed the sum of $75,000.
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3. Said verdict is contrary to and against the law and

the evidence:

(a) Because of errors of law occurring during the

trial, and excepted to by plaintiff and petitioner, said

errors being included within the above and foregoing

Specifications of Errors numbered herein from 1 to

45, inclusive.

(b) Because said verdict was made, given and ren-

dered by a jury.

(c) Because said verdict was made, given and ren-

dered without sufficient evidence to support, sustain

or justify it ; and in this behalf, this Specification of

Errors refers to the paragraph herein above marked

No. 1.

4. Said verdict is not sustained or justified by either

the law or the evidence, or the weight of the evidence,

herein

:

(a) Because of the insufficiency of the evidence to

justify said verdict, as set out in paragraph num-

bered 1, supra.

(b) Because said verdict is in opposition to, wholly

inconsistent with and not supported by the former

adjudication of said Court as to the compensation of

said Honolulu Plantation Company, as more fully

set out in paragraph 2, supra.

(c) Because said verdict is contrary to and against

the law and the evidence, as more full}' set out in

paragraph 3, supra.
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(d) Because said verdict was made, given and ren-

dered by a jury.

(e) Because of the errors of law occurring during

the trial and herein above assigned and enumerated.

5. Said verdict is excessive in this, that it attempts to

award excessive, unreasonable and inconsistent com-

pensation for damages herein, the amount thereof

being without the evidence, with no evidence to sup-

port it and against the evidence, and against the
p

form;^r adjudication of said Court made July 25,

1902, and herein above referred to.

6. Said verdict is contrary to and against the charge

of the Court herein

:

(a) Because said jury failed to consider all the

testimony as a whole, with all its reasonable infer-

ences.

(b) Because said jury failed to consider the mar-

ket value of the land involved in its actual condition

on July 6, 1901.

(c) Because said jury considered speculative or

possible value and not market value.

(d) Because said jury was neither guided or gov-

erned by the preponderance of evidence, or by the

amount of just compensation to be awarded.

(e) Because said jury gave undue and excessive

weight to the expert testimony introduced by said

Honolulu Plantation Company.

Assignment of Error No. 46.
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47.

Said Court erred in refusing to grant a new trial herein

:

(a) Because said cause was illegally tried before a

jury, instead of before a Court.

(b) Because said Court, in passing upon plaintiff

and petitioner's motion for a new trial of said case,

did not weigh alT the evidence, and did not exercise

its discretion to say whether or not, in its opinion,

said verdict was so opposed to the weight of the evi-

dence that a new trial should be granted ; and did not

accord to said plaintiff and petitioner its right to have

all the evidence weighed by said Court, and to have

said discretion of said Court exercised in the mode

and manner just herein referred to.

Assignment of Error No. 47.

48.

Said Court erred in making, giving, rendering and filing

its judgment herein upon and pursuant to said verdict.

Assignment of Error No. 48.

IMPROPRIETY OF JURY TRIAL.

In the Court below, the Government from the commence-

ment to the close of this piece of litigation, was consistent

in resisting a trial by jury ; but, notwithstanding its objec-

tions, protests and exceptions, that form of trial was per-

mitted. It appears from the verified application to cor-

rect the Bill of Exceptions, that after the petition had been
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filed, and tlie various defendants began to make their ap-

pearance, there were preliminary questions to be disposed

of ; and in the interest of orderly procedure, it was proper

that these preliminary questions should be disposed of

before the main body of the litigation was taken up for

consideration; and this practice has the approval of so

eminent authority as Mr. Lewis, (2 Lewis, Eminent Do-

main, Sec. 388 et seq.). Of course, the first of these pre-

liminary matters to be disposed of, was the settlement

of the pleadings ; and when that had been done, the next

matter for consideration was the form which the trial

should take—whether before the Court, or before a jury.

The defendants, and among them the present defendant in

error, insisted upon jury trials ; their demands were re-

sisted by the Government in each instance ; but the Court

below thought a jury trial to be the proper form of pro-

cedure. In the presentation and argument of these de-

mands for jury trials, each of the defendants participated,

as the minutesi^of the court show, the purpose of all con-

cerned being that this question of jury trial should be,

then and there, once and for all, finally determined so far

as the lower Court was concerned; the purpose was so

to settle this preliminary question as to avoid its recur-

rence in the future ; and it was not in the contemi>lation of

any of those participants that this question of jury trial

should be reopened or reargued in the lower Court upon

every occasion when the issues tendered by any i)articular

defendant should come on for trial. The proceedings



6^

were regarded as settling tliis matter of a jurj^ trial; 80

much so, indeed, that this subject matter was not, there-

after, recurred to by either side of the litigation, not by

any of the defendants again formally to demand a jury

trial, nor by the Grovernment again formally to object

thereto; and this phase of the litigation was, by both

sides, regarded as closed. Thereafter, the case of the

present defendant in error came on to be heard ; and it was

the last case to be heard. It was treated, in this matter

of jury trial, precisely as its predecessors had been

treated ; that is to say, nothing was said on either side for

the purpose of reopening a question I'egarded as closed.

When the lower Court decided to ado])t the mode of pro-

cedure demanded by the defendants, he ordered the case

of the first defendant on the list, the Estate of Bishop, to

be set down for trial before a jury ; and to this order, the

(xovernment then and there duly excepted, and preserved

its exception in an appropriate bill of exceptions; and

under all the circumstances, it was not conceived to be nec-

essary to renew this exception, it being believed that one

exception would be quite as good as many.

The subsequent history of the matter is detailed in the

verified application on file in this court to correct the Bill

of Exceptions, an application which fully illustrates the

situation and counsel's understanding thereof.

The complaint of the Government in this regard further

appears in Assignment of Eri'or No. 46. It is there com-

plained that the lower Court erred in permitting to be
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rendered and in receiving the verdict herein, for tlie reason

that said verdict is contrary to and against the law and the

evidence, in this, that said verdict was made, given

and rendered by a jury ; and also for the reason that said

verdict is not sustained or justified by either the law or

the evidence, or the weight of the evidence, herein, in this,

that said verdict was made, given and rendered by a jury.

And the complaint of the Government in this respect, fur-

ther appears in Assignment of Error No. 47, wherein it is

complained that the lower Court erred in refusing to grant

a new trial herein for the reason that the cause was

illegally tried before a jury, instead of before a Court. It

would seem that, if the Grovernment be right in the posi-

tion which it took, the errors complained of were funda-

mental errors, justifying a reversal of the judgment ; for

if the local statute designated the Court as the tribunal to

determine the issues in this class of cases, the operation

of the Act of Congress of August 1, 1888, would deny

jurisdiction to r^Ter the disposition of those issues to an

essentially distinct and fundamentally different tribunal.

If jurisdiction in the premises were vested by law in the

Court, no authority existed to justify the delegation of

that jurisdiction to a jury.

It is submitted that a vital objection of this kind, in-

volving the character of the tribunal and the nature of its

jurisdiction, is one which would be considered by the

(ourt, sua sponte, even without any formal exception or

assignment of error; it is submitted, in other words, that
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the granting of this jury trial, even if ''a plain error not

assigned,-' is yet such an error as 'Hhe Court, at its op-

tion," should "notice" (Eule 11).

Minnesota vs. Hitchcock, 22 Sup. Ct. Rep., 650,

654; 185 U. S., 373.

General Doctrine as to Juries. - It is erroneous to

suppose that a jury trial is proper in all cases; the rule

never was intended to mean that.

Steamboat Co. vs. Foster, 48 Am. Dec, 256-260.

Ex parte Wall, 107 U. S., 265 (27-562).

California Illustrations

:

Koppikus vs. State Cap. Com., 16 Cal., 253-5 ; Con-

demnation.

Grim vs. Norris, ] 9 Id. 142 ; Compulsory Reference

in Equity.

Heynemann vs. Blake, 19 Id. 596-7 ; Condemnation.

Dorsey vs. Barry, 24 Id. 453; Contested Election

Case.

Cassidy vs. Sullivan, 64 Id., 266 ; Divorce.

Curnow vs. B. G. Co., 68 Id., 262 ; Foreclosure of

Mechanic's Lien.

Fish vs. Benson, 71 Id., 428; Ejectment, with

equitable defense.

Taylor vs. Reynolds, 92 Id., 573; Common Law

Misdemeanors only.
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il^x parte Wong You Ting, 106 Id., 296; General

Discussion.

' In re WTiarton, 114 Id., 367 ; Disbarment ; construes

''Court."

These few illustrations from a single State sustain

the proposition that a jury trial is not proper in all cases

;

not in all civil cases ; and not even in all criminal cases

;

but only in those cases,, whether civil or criminal, in which

it was proper at common law.

Indeed, the general doctrine is thus clearly summarized

:

"The preservation of the common law right to trial by

"jury is guaranteed by the United States Constitution as

"well as by the fundamental law of the several States.

'

' These constitutional provisions are construed as preserv-

'
' ing the right in substance as it existed at the time of the

"adoption of the Constitution and in the classes of cases

"to which it was then applicable."
-•c

17 Am. & Eng. Ency., 2d Ed., p. 1097.

And so Brewer, J.

:

Walker vs. R. U., 165 U. S., 595-6.

JURIES IN CONDEMNATION CASES.

When not restrained by constitutional limitations, legis-

lative control over the procedure and mode of compensa-

tion is unfettered:

1 Lewis, Em. Dom., sec. 245.
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Eandolph, Em. Dom,, sec. 315.

Lynch vs. Forbes, 161 Mass., 308.

E. R. vs. Schmidt, 177 U. S., 236.

In the absence, then, of any special constitutional provi-

sion, the legislature may provide such mode as it sees fit

for ascertaining the compensation, provided only that the

tribunal is an impartial one, and that the parties interested

have a nopportunity to be heard ; and a Court or Judge,

with or without a jury, is an impartial tribunal.

2 Lewis, ubi supra, 313, 365.

Hallinger vs. Davis, 146 U. S., 314.

Backus vs. Fort St. Co., 169 Id., 569.

When we turn to the various State constitutions we

find the widest differences in their provisions relating to

jury trials in condemnation cases. Some—the greatest

number, in fact—do not require or provide for a jury at

all ; some provide for a '

' jury '

' simply, without establish-

ing its character; some provide for "a jury of twelve

'

'men '

'
; some provide for *

' a jury of twelve freeholders '

'

;

some provide for * * a jury of twelve or not less than three

"commissioners"; some provide for "a common law

*'jury;" and some provide for "a common law jury on

''appeal only."

The foUo^'ing constitutions refer to a jury in some form

or other:

1. Alabama: "a jury"; on appeal only; on demand only.
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2. California: '' common law jury"; waiver of jury per-

mitted; Const, of 1879 only.

3. Colorado : "jury of twelve men, or not less than three

comm.issioners " ; waiver permitted.

4. Florida: "jury of twelve men"; no waiver allowed.

5. Illinois: "a jury": no waiver allowed.

6. Iowa :
" a jury " ; no waiver allowed.

7. Kentucky: "common law jury on appeal only"; no

waiver allowed.

8. Maryland :
" a jury " ; no waiver allowed.

9. Michigan: "jury of twelve men, not less than three

commissioners " ; no waiver allowed.

10. Missouri :
" a jury or not less than three commission-

ers " ; no waiver allowed.

11. Montana: "a jury"; as to private roads only; no

waiver allowed.

12. New York: "a'^ury or not less than three commis-

sioners"; no waiver.

13. North Dakota :
" a jury '

'
; waiver allowed.

14. Ohio :
" a jury " ; no waiver.

15. Pennsylvania :

'

' common law jury " ; on appeal only

;

only in condemnations by municipal corporations.

16. South Carolina : "a jury of twelve men" ; right of way

cases only ; no waiver.

17. South Dakota: "a jury"; no waiver.

18. Washington: "a jury"; unless jury waived.

n 9. West Virginia :

'

' jury of twelve freeholders " ; on de-

mand only.
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20. "Wisconsin: "a jury"; as to municipal corporations

only, and then only as to necessity of taking, but

not as to compensation.

The following constitutions do not require or provide

any jury at all

:

1. United States (5th and 14th Amendments)

2. Arkansas.

3. Connecticut.

4. Delaware.

5. Georgia.

6. Idaho.

7. Indiana.

8. Kansas.

9. Louisiana.

10. Maine.

11. Massachusetts.

12. Minnesota.

13. Mississippi.

14. Nebraska.

15. Nevada.

16. New Hampshire.

17. New Jersey.

18. North Carolina.

19. Oregon.

20. Rhode Island.

21. Tennessee.

22. Texas.

23. Vermont.
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24. Virginia.

25. Wyoming.

Eandolpli, Em. Dom., p. 401, et seq.

Not only do the majority of the States fail to require

a jury, but the differences among the States are further

illustrated by the marked differences among those States

themselves which do advert to this subject at all. Thus,

limiting one's remarks to the twenty States whose consti-

tutions make any reference to a jury trial at all, we find

the following divergent provisions:

First Class of Differences

:

"A jury"; 11 States.

"A jury of twelve men"; 2 States.

'

' Jury of twelve freeholders " ; 1 State.

"Jury or not less than three commissioners"; 3

States. -.^

"Common law jury"; 2 States.

* * Common law jury on appeal only " ; 1 State.

Second Class of Differences

:

Jury on demand only ; 2 States.

Jury on appeal only ; 2 States.

Jury in way cases only; 2 States.

Jury in municipal corporations only ; 2 States.

Waiver provided ; 6 States.

No waiver provided ; 14 States.

Other differences might be pointed out if necessary, but

these will suffice for the present. These differences as
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among the several States should constantly be borne in

mind; because unless there be a similarity between the

provisions of other States and the provisions obtaining in

this jurisdiction and in this forum, the decisions of those

other States are effectually differentiated and without

value ; for nothing can be more misleading than to follow

an authority without reference to the particular language

of the constitution or statute under which it was decided.

In further illustration of these differences among the

States, in further illustration of the discount to which

authorities should be subjected when cited from States

whose laws are at variance from those controlling in this

forum, 1 point out that not only do the States differ among

themselves as to this matter of jury trial in condemnation

cases, but also that the same State, at different periods of

its constitutional history, frequently exhibits a marked dif-

ference in its constitutional policy concerning this subject-

matter. Under such circumstances we find a correspond-

ing change in judicial utterances ; the caution which I

have just suggested comes again into play ; and it becomes

important to inquire into the terms of the constitution or

statute in force at the time of the decision.

A notable illustration of this will be found in the consti-

tutional history of California.

Const. 1849; Art. I, sec. 3; Art. /, sec. 8.

Hoppikus vs. State Cap. Com., 16 Cal., 249, 253-5

;

Field, C. J.; 1860.
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Heynemann vs. Blake, 19 Id., 579, 596-7 ; Field C.

J.; 1862.

Dorsey vs. Barry, 24 Id., 449, 453-4; 1864.

Const. 1879; Art. /, sec. 14.

San Diego Land Co. vs. Neale, 78 Cal., 63, 72 ; 1888.

^Vhatever, then, may be the rule in other States, what-

ever may be the rule at particular junctures in the consti-

tutional history of any special State, the authorities are

uniform in holding that, in the absence of an express con-

stitutional requirement, a jury trial is not a matter of con-

stitutional right; and in the practical administration of

their jurisprudence, all such States, as the reports con-

sistently show, invariably indicate their views by rejecting

that mode of trial. Not one well-considered opinion can

be produced which holds that, in the absence of an express

constitutional requirement, it is error to refuse a jury

trial in condemnation cases; and this unbroken current

of judicial opinion, these practical views as to the pro-

priety of jury trials in cases of this class, should not be

without controlling weight.

2 Lewis, ubi supra, sec. 311.

Brannon, XIV vVmend., 468.

Scudder vs. D. T. Falls Co., 23 Am. Dec, 756.

Flint River S. Co. vs. Roberts, 48 Id., 178.

Flint River S. Co. vs. Foster, Id., 248; same as

Hawaii.

Bonaparte vs. R. R., 1 Bald. (U. S.), 205.
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G. F. Mfg. Co. vs. Garland, 25 Fed. Rep., 521; af-

firmed, 124 TJ. S., 581.

U. S. vs. Engeman, 46 Id., 176.

U. S. vs. Jones, 109 U. S., 513.

Wurtz vs. Hoagland, 114 Id., 606.

R. R. vs. Humes, 115 Id., 512.

Lent vs. Tillson, 140 Id., 316.

Monongahela Nav. Co. vs. U. S., 148 Id., 312.

Water Co. vs. Brooklyn, 166 Id., 685.

Bauman vs. Ross, 167 Id., 548.

Backus vs. Fort. St. Co., 169 Id., 557.

Whiteman's Executrix vs. R. R., 2 Harr. (Del.),

514.

Beekman vs. R. R., 3 Paige, Ch., 45; same as Ha-

waii.

Livingston vs. New York, 8 Wend., 85.

Willyard vs. Hamilton, 7 Ohio, Part II, p. 111.

Anderson vs. Caldwell, 91 Ind., 451.

People vs. R. R., 3 Mich., star p. 504.

Ames vs. R. R., 21 Minn., 292-3.

Plank Road vs. Pickett, 25 Mo., 537-8.

Koppikus vs. State Cap. Com., 16 Cal., 249.

Heynemann vs. Blake, 19 Id., 579.

Backus vs. Lebanon, 11 N. 3i^ 26-7 ; same as Ha-
A

wau.

Dalton vs. North Hampton, 19 Id., 364.

People vs. Smith, 21 N. Y., 598-9.

Gold vs. R. R., 19 Vt., 478.

Johnson vs. R. R., 23 111., 130.
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Oliver vs. R. R., 9 S. E. (Geo.), 1087-8.

State vs. Heppenheimer, 54 N. J. L. (23 Atl., 664),

268: military condemnation.

State vs. Lyle, 100 N. C, 497.

R. R. vs. Parker, 105 Id., 248.

R. R. vs. Baltzell, 23 Atl. (Md.), 74.

St. Joseph vs. Geiwitz, 148 Mo., 216.

R. R. vs. R. R., 118 Id., 617.

Limited Issues in Condemnation Pkoceedings.— It will

be observed that those authorities point out the limited

issues which arise in condemnation proceedings. Adopt-

ing the most latitudinarian construction, the possible ques-

tions could involve only '

' adverse or conflicting claims to

the property * * * " (Civil Laws, Sec. 1552), or the

question of the necessitv of the condemnation, or the ques-

tion of compensation. No other possible questions can

arise in this class of cases. Some tribunal must deter-

mine these questions, or such of them as are open to judi-

cial inquirj' ; and my insistence is that, in the language of

the statute, the Court, and not a jury, shall determine

them.

1. Adverse or Conflicting Claims.—^nt counsel may

refer to the subject of adverse or conflicting claims; he

may suggest that Section 1552 of the local law relates to

conflicting claims, but not to damages ; and he may urge

that it is, in effect, an interpleader statute. But if there

were conflicting claims before the Court, there would be

nothing in that circumstance to oust the Court of juris-
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diction to hear them. The object of creating this Court,

and its judicial functions, involve necessarily the adjudi-

cation of conflicting claims ; and if the theory referred to

were sound, the occupation of the Court would vanish, like

Othello's.

Ex parte Wall., 107 U. S., 265.

But in this case, however, there are no adverse or con-

flicting claims, either to property or compensation. The

claim of each defendant is independent and distinct from

that of his co-defendant. Each defendant is seeking what

is justly due him or his interest, without any invasion of,

or encroachment upon, the rights or interests of his co-

defendants. Adverse parties make no conflicting claims

here to the same property or compensation. All rights,

interests or possessions here are subordinate to the true

title. No hostile claims of title, right or interest are as-

serted. The respective interests of the various defend-

ants are recognized by all ; and when compensation shall

be awarded them, it will be apportioned among them ac-

cording to their respective rights and interests. Do any

of these lessees contest or impeach the title of their land-

lords? And if they should attempt it, would not the law

be swift to estop them? Do any of these lessors create any

conflict against their lessees? Does any defendant here

set up an adverse claim to the franchise of the Oahu

Railway and Land Company? Have we heard of any con-

flicting or adverse claim against the bonds held by Bishop

and Company? In other words, while there may be dif-
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ferent or varied interests here, yet those interests are

neither adverse nor conflicting.

2 Lewis, ubi supra, Sec. 483 ; and note 29.

As already hinted, even if there were adverse or con-

flicting claims, they could not be permitted to interfere

with the progress of the condemnation proceedings. '

' The

"march of public improvement cannot thus be stayed by

"uncertainties, complications or disputes regarding the

"title to property sought to be condemned" (Brown, J.,

in U. S. vs. Dunnington, infra) ; and the rule is now firmly

settled by the Supreme Court that, if the owner of the

land be unknown, or if there are conflicting claims, or if

there should be doubt for any reason as to who is entitled

to the compensation, the money may be paid into court,

a clear title obtained, and the adverse claimants left to

litigate their differences elsewhere.

U. S. vs. Dunnington, 146 U. S., 338.

Jones vs. E. R., 41 Fed. Rep., 70.

2 Lewis, ubi supra, sec. 627.

10 Am. & Eng. Ency., 2d Ed., 1195.

Any reference to the doctrine of interpleader would

also be unfortunate, for the obvious reason that the under-

lying thought of that doctrine is that the adverse or con-

flicting claims shall run against the same right or prop-

erty. But does Bishop and Company demand here the

compensation which may be awarded a tenant of the
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Bishop estate! Is tLe E. E. Co. seeking here the com-

pensation which may be awarded the John II estate?

And upon what principle would interference be tolerated

by one of these sugar plantations with the compensation

due tbe E. E. Co, for the condemnation of its franchise?

It must be obvious that there are no adverse or conflicting

claims here, in any accepted sense of the doctrine of in-

terpleader.

Pfister vs. Wade, 56 Cal., 43.

"\^'ells vs. Minor, 25 Fed. Eep., 533.

Standley vs. Eoberts, 59 Id., 841.

2. Necessity of Condemnation.—In the next place, the

authorities establish the proposition that all questions

as to the necessity, propriety or expediency of the exercise

of the power of eminent domain are exclusively for the

legislature to decide. None of such questions are judicial

;

and the citizen is not entitled to be heard upon the ques-

tion of necessity. All these questions, then, are purely

legislative. They are not judicial : they are not questions

for the courts at all ; they are not questions for a jury at

all. The necessity for this naval station was exclusively

for the United States Government to decide. Its decision

upon that subject is not open to judicial review; and these

defendants are not entitled to have that question litigated,

whether before court or juiy.

Secombe vs. E. E., 23 Wall., 109.

Broom Co. vs. Patterson, 98 U. S., 403, 406.
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Shoemaker vs. U. S., 147 Id., 282.

U. S. vs. G. E. R. R., 160 Id., 688.

Wulzen vs. S. F., 101 Cal., 15; 40 A. S. R., 17.

1 Lewis, ubi supra, sec. 237-8, 277, 158 et seq.

10 Am. & Eng. Ency., '2d Ed., 1052, 1067-8, 1070.

Bonamrte vs. R. R., Baldw. (U. S.), 205.

De Varaigne vs. Fox, 2 Blatch. (V. S.), 95.

U. S. vs. Oregon R. R., 16 Fed. Rep., 524.

Patterson vs. Broom Co., 3 Dillon (U. S.), 465.

2 Lewis, ubi supra, sec. 393, note 32.

U. S. vs. Engeman, supra.

Holt vs. Sommerville, 127 Mass., 410.

3. Compensation.—But when we turn to the element of

compensation, we find it to be a purely personal claim,

entirely independent of the title to the land.

10 Am. & Eng. Ency., 2d Ed., p. 1189.

Tenbrooke vs. .Jahke, 77 Pa. St., 392.

Liverman vs. R. R., 114 N. C, 692.

The sole purpose of condemnation proceedings is to fix

compensation, just alike to both parties, for the property

taken.

O'Hare vs. R. R., 139 111., 151.

Lamb vs. Schottler, 54 Cal., 319.

Garrison vs. N. Y., 21 Wall., 196.

But it is precisely upon this question of just compen-
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sation that no juiy trial is required by the constitution of

the United States.

Bauman vs. Ross, 167 U. S., 593 : Gray, J.

Backus vs. Fort St. Co., 169 Id., 569 : Brewer, J.

Chappell vs. U. S., 160 U. S., 499.-In support of theii*

claim for a jury, counsel will, judging from past experi-

ence, cite and lay great stress and reliance upon this case

;

and I shall, therefore, devote a brief space to its consider-

ation.

1. Nature of the Case.— The case arose in Maryland^

where, as we have seen, the local law required a jury. The

X:)roceeding was one to condemn a perpetual easement in

a strip of fast land for the purpose of facilitating the

lighting of a ship channel, A demurrer was overruled,

and a jury ordered, impaneled and sworn. A trial was

had upon the question of the assessment of damages.

Chappell was present and participated in that trial. Evi-

dence was heard from both sides, and a verdict of $3,500

damages was found.

Then Chappell attacked the jurisdiction of the Court,

claiming that he was sued in the wrong county ; and also

the verdict of the jury, claiming that the amount found

was too low ; but nowhere did he claim that he did not get

a jury trial. His objections, however, were overruled,

and the award was confirmed.

Upon his writ of error, he contended that he was enti-

tled to a trial de novo before the appellate tribunal ; and
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tliat he did not have a jury trial below because not prop-

erly brought into Court, In reply, the Attorney General

never once discussed the general right of trial by jury,

but contented himself with urging an estoppel of Chap-

I)ell, based upon his participation in the jury trial, which

was actually had below.

The opinion on appeal was written by Mr. Justice Gray,

to whose subsequent opinions I shall hereafter refer. It

illustrates the limited scope of the case. It shows that

the large question of the constitutional right to a jury

trial under a constitution which does not require it in this

class of cases, was not involved or passed ujjon; and it

points out that, aside from the denial of the constitution-

ality of the Act of 1888, the only other question was

whether a Maryland rule would be federally recognized

which would entitle Chappell to a second jury trial of the

whole case subsequent to the jury trial of the question of

damages. (160 U. S., 512.) This latter question was de-

cided adversely to Chappell and the judgment affirmed.

2. What Was Involved.— It is thus plain that the Chap-

pell case is not an authority upon the question presented

here, for the obvious reason that such question was not

involved. Nor will the language of Gray, J., bear the

construction that a jury trial is always a matter of right,

whatever the language of the local law, or whatever the

jurisdiction. He mentions the "general rule" of the Re-

vised Statutes, and then employs the very significant

phraseology that "Congress has not itself provided any
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** peculiar mode of trial in proceedings for the condemna-

"tion of lands for public uses"; and this remark, while?

strictly so of Maryland, is not so of Hawaii, wherein, as

J shall hereafter show. Congress has pro\dded an estab-

lished mode of trial in this class of cases.

Justice Gray then suggests that the Act of 188S "is not

"to be construed as creating an exception to the general
'

' rule of trial by an ordinary jury in a court of record. '
*

Manifestly not, because by the terms of that Act, this

(iuestion of jury or no jury is, in terms, left to the locatl

law for regulation, just as are all other matters or forms

of procedure. The Act of 1888 establishes no exception

touching this matter of a jury ; it is non-committal ; it does

not operate either way; it neither establishes any rule,

nor "creates any exception," relative to jury trials; and

it is silent on that subject, when it might have spoken ; it

provides merely that the local law shall be conformed to,

without engrafting either extension or limitation thereon

;

and it relegates all forms of procedure to the local legis-

lators, whose control over procedure is unfettered, save by

constitutional limitations. And Justice Gray very prop-

erly said that the double jury theory would be a useless

and ill-advised incumbrance upon the administration of

justice, that Chappell had the benefit of an ordinary jury

trial on the question of damage, and that he was not en-

titled to a second trial by jury.

This is the whole of the Chappell case. It did not

appear that Chappell was denied the trial by jury given
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bim by the local law, but the contrary appeared, and no

question of that character was involved in the appeal. If

the local law had denied him a jury trial, and if the con-

stitutionality of that denial had been adjudicated on this

appeal, the case might become an authority here; but no

such questions were thought of, and the decision is chiefly

valuable as illustrating Chappell's voraciousness,—he

wanted two jury trials when the local law allowed him

only one.

3. Its Limitations.— (a) In general:

Black, Interp. Laws, p. 391.

(b) If considered in point, its

isolation

:

Black, ubi supra, p. 411.

And its isolation is illustrated by the following cases

:

Earlier Cases:

a. F. Mfg. Co. vs. Garland, 25 Fed. Rep., 524-5;

affirmed, 124 U. S., 581.

Jones vs. U. S., 109 U. S., 513.

Wurtz vs. Hoagland, 114 Id., 606; Gray, J.

Later Cases:

Water Co. vs. Brooklyn, 166 Id., 685; citing

Cooley, Const. Lim., star p. 563, quod vide.

Bauman vs. Ross, 167 Id., 548 ; Gray, J. ; and see

p. 593.

Backus vs. Fort St. Co., 169 Id., 557. See p. 569.
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Even upon the assumption that my opponent's inter-

liretation of this authority is sound, then these later eases,

by their want of harmony with the Chappell case, practi-

cally overrule it (Asher vs. Texas, 128 U. S., 129).

According to the doctrine of these later cases, all ques-

tions of procedure, including trial by jury, are relegated

to the judgment of the local legislature; this is the last

word of the Supreme Court upon this subject; to this

doctrine, Justice Gray subscribes ; and since I do not be-

lieve that he stultified himself, or that the Court did, I

submit that the Chappell ease is not a controlling au-

thority on the question here presented.

RATIO DECIDENDI OF FOREGOING AUTHORI-
TIES.—! have pointed out that in the absence of any ex-

press constitutional restriction, the authorities almost

uniformly hold that, in cases of this class, trial by jury

is not a matter of constitutional right, and the line of

reasoning upon which these decisions are founded is that,

before any of our constitutions were adopted, it had been

the policy in America and England to ascertain the com-

pensation to be paid for property taken for public use,

by other agencies than a common law jury ; that this prac-

tice was well-known to the framers of these constitutions

and that presumably they did not intend by any general

language employed to abrogate a practice so universal

and of such long standing, and against which no com-

plaint existed.

2 LewiSj Em. Dom., sec. 311.
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The meaning of this idea suggests at once the historical

limitations upon the right to trial by jury, as those limi-

tations are established by the authorities.

"Whenever the right to this trial is guaranteed

*'by the constitution without qualification or restric-

*'tion, it must be understood as retained in all those

.
*' cases which were triable by jury at the common
"law."

Cooley, Const. Limit., 5th Ed., star p. 319.

"The constitutional provisions do not extend the

"right; they only secure it in the cases in which it
'

'
was a matter of right before. '

'

Cooley, ubi supra, star p. 410.

"The right is preserved in substance as it existed

"at the time of the adoption of the constitution, and
"in the classes of cases to which it was then appli^

"cable."

6 Am. & Eng. Ency., 2nd Ed., 974.

"The preservation of the common law right to

"trial by jury is guaranteed by the United States

"Constitution as well as by the fundamental law of

"the several States. These constitutional provisions

"are construed as preserving the right in substance

"as it existed at the time of the adoption of the Con-
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**stitution and in the classes of cases to which it

"was then applicable."

17 Am. & Eng. Ency., 2nd Ed., 1097.

' * In view of the way in which the guaranty of trial

'

' by jury is expressed in the seventh amendment and

**in the State constitutions, as adverted to above, it

*4s settled by the courts that the guaranty merely

"preserves this right and does not extend it. Con-
*

' sequently, a trial after this method may be claimed

"as a matter of constitutional right only in those

"cases where it could have been demanded, as of

"right, imder the common or statutory law which

"was in force at the time the constitution was

"adopted."

Black, Const. Law, p. 514-5.

These views of the text writers are amply supported

by the following authorities, inter alia:

Commrs. vs. Morrison, 22 Minn., 178.

Cassidy vs. Sullivan, 64 Cal., 266.

Backus vs. Lebanon, 11 N. H., 19.

Stilwell vs. Kellogg, 14 Wise, 461.

Byers vs. Com., 42 Pa. St., 89.

Sands vs. Kimbark, 27 N. Y., 147.

McGear vs. Woodruff, 33 N. J. L., 216.

Hagany vs. Cohnen, 29 Ohio St., 82.

Lavey vs. Doig, 25 Fla., 611 ; 6 So. Rep., 261.

Steamboat Co. vs. Foster, 48 Am. Dec. (Geo.), 248.
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- Anderson vs. Caldwell, 46 Am> Eep. (Ind.), 613.

Wyncoop vs. Cooch, 89 Pa. St., 451.

Ross vs. Irving, 14 111., 171-181.

Tabor vs. Cook, 15 Mich., 322 ; Cooley.

R. R. vs. Baltzell, 23 Atl. (Md. 1891), 74.

Orim vs. Norris, 19 Cal., 140, 142.

Ex parte Wong You Ting, 106 Id., 297.

Callan vs. Wilson, 127 U. S., 540.

Walker vs. R. R., 165 U. S., 595-6.

Copp vs. Henniker, 55 N. H., 179.

Opinion Judges, 41 Id., 550.

Dane Co. vs. Dunning, 20 Wise, 221, 228.

Gaston vs. Babcock, 6 Id., 503.

R. R. vs. Ferris, 26 Texas, 588, 595.

Howe vs. Plainfield, 37 N. .J. L., 145.

Dillman vs. Cox, 23 Ind., 440.

Allen vs. Anderson, 57 Id., 388.

McMahon vs. Works, 72 Id., 19.

Vaughn vs. Scade, 30 Mo., 600.

State vs. McClear, 11 Neb., 39.

Work vs. State, 59 Am. Dec, 671, 675, 676.

Haines vs. Levin, 51 Pa. St., 414.

Rhines vs. Clark, Id., 96.

State vs. Almy, 67 N. H., 274. "Trial by jury, in

"Art. 16 of the Bill of Rights, is common law

"language used in its common law sense."

The Common Law as Applied to the Constitution.

-The principles established by the foregoing authori-
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ties —the principles concerted in the graphic phrase

of the New Hampshire Court—teach us that the source

of this branch of our constitutional jurisprudence is to

he traced to the common law; that in this ply4se as in

others the Federal Constitution was drafted in a common

law atmosphere, by men who were bred in common law

doctrines ; and that its construction should be conditioned

and moulded by common law ideas, principles and modes

of thought. It is laid down that a constitution should be

construed with reference to the doctrines of the common

law (Costigan vs. Bond, 65 Md., 122; 3 Atl., 285) ; and to

no organic act is this rule more applicable than to the

Federal Constitution.

In tracing the sources of American constitutional jur-

isprudence, it is perceived that the system of government

established by the Constitution of the United States had

no exact historical precedent. In a sense, it was a crea-

tion and an experiment. But the framers of the Consti-

tution, although without a model for the whole structure,

were guided by the wisdom and experience of the mother

country; their action was determined by theories and

ideas inherited from the mother country; and our Con-

stitution owes many of its provisions to that of Great

Britain, as the latter then stood.

Thus, the idea of a representative government instead

of a direct democracy, the principle of majority rule, the

necessity of separating the three departments of govern-

ment, the bicameral system in legislation, the doctrine of
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local self-government, and the balancing of centrifugal

and centripetal forces,— all these principles, and more,

were incorporated into our Constitution as a matter of

course, and because tliey were essential parts of the An-

glo-American idea of government. Almost without ex-

ception, tlie great guarantees which secure the natural,

civil and political rights of the citizen, and protect him

against tyranny or opiDression, were derived from the

great charters and legislative enactments of Great Britain

which had become a fixed part of her constitution, or, in

other words, from that common law which the Americans

claimed as their natural heritage and shield.

Among these rights, we will notice those of due process

of law, trial by jury in certain classes of cases, the benefit

of the writ of habeas corpus, security against unreason-

able searches and seizures, and many of the rights secured

to persons on trial for criminal offenses ; and the several

States in framing th^ir constitutions, have been guided

and influenced by the same doctrines and theories, and

by the prevalence of the same political ideas among the

people, and also, in later times, by the Federal Constitu-

tion.

In illustration of this conception of resort to Llie com-

mon law, and the light which it throws upon our Constitu-

tion, it may be pointed out that in the Declaration of

liights put forth by the Continental Congress in 1774,

thirteen years prior to the date of the Federal Constitu-

tion (Sept. 17, 1787), was the following clause:
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''Tie respective colonies are entitled to tte com-

I

**mon law of England, and more especially to the

' "great and inestimable privilege of being tried by

''their peers of the vicinage according to the course

''of that lawJ'

And it is observed by Mr. Justice Story:

"The universal principle (and the practice has

"conformed to it) has been that the common law is

"our birth-right and inheritance^ and that our ances-

"tors brought hither with them upon their emigra*

'

' tion all of it which was applicable to their situation.

"The whole structure of our present jurisprudence

"stands upon the original foundations of the com-

"mon law."

1 Story, Const., sec. 159.

The Federal Bill of Rights is contained in the first

eight (or ten) amendments ; the idea, as well as the name,

of a bill of rights, undoubtedly originated in certain

great charters of liberty well known in English con-

stitutional history, and particularly the Bill of Rights,

passed in the first year of the reign of William and Mary,

A. D., 1689 ; and according to the Supreme Court

:

"The object of the first eight amendments to the

"Federal Constitution was to incorporate into it cer-

"tain principles of natural justice which had be-

"come permanently fixed in the jurisprudence of the

"mother country, and therefore the construction
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** given to those principles by the English Courts is

*' cogent evidence of what they were designed to se-

**cure, and of the limitations which should be put

^'upon them."

Brown vs. Walker, 161 U. S., 591.

It is observed by Mr. Justice Bradley, that the com-

mon law "is the system from which our judicial ideas

**and legal definitions are derived. The language of the

*' constitution and of many acts of Congress could not Be

understood without reference to the eonunon law."

Moore vs. U. S., 91 U. S., 270.

And still later it was further observed by the same

Court

:

'

' There is one clear exception to the statement that

'there is no national common law. The interpreta-

* tion of the constitution of the United States is nec-

'essarily influenced by the fact that its provisions

'are framed in the language of the English common

'law, and are to be read in the light of its history.

'The code of constitutional and statutory construc-

'tion which, therefore, is gradually formed by the

'judgments of this court, in the application of the

'constitution and the laws and treaties made in pur-

'suance thereof, has for its basis so much of the

'common law as may be implied in the subject, and
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''constitutes a common law resting on national au-

'Hhority."

Smith vs. Alabama, 124 U. S., 465.

These principles are not without meaning and force;

they point the philosophy of the doctrine which I am

seeking to imj^ress upon the mind of the Court. If, in the

construction of the constitution, the common law, in

whose atmosphere it was moulded and by whose prin-

ciples it is conditioned, should be taken into the account,

what shall be said of that canon of the common law, set-

tled from time immemorial, by which the compensation

to be paid for property taken for public use, was ascer-

tained by agencies other than a common law jury?

If the common law construction placed on those princi-

ples of natural justice now incorporated into the first

eight amendments is cogent evidence of their limitations,

will this court ignore all the basic ideas of Anglo-Saxon

jurisprudence, neglect the teachings of its history, its

most learned jurists and its most exalted tribunals, over-

turn the historical limitations which the common law im-

pressed upon trial by jury, and extend that form of trial

to a class of cases in which, at common law, as the fore-

going authorities demonstrate, it was never entertained?

As remarked hj the Supreme Court, in its latest de-

liverance upon this subject, there is nothing whatever in

the United States constitution which either rejects or

requires a jury in this class of cases ; neither in the con-

stitution nor in the acts of Congress is any rule on this
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subject established; as remarked in the Chappell case,

there is nothing exceptional in this behalf in the act of

1888, the obvious reason being that this act relegates the

entire subject-matter to the discretion of the local legis-

lature, and directs the Federal Courts to accommodate

their procedure to the local regulations; the history of

the common law, and the apx>lication of its principles to

constitutional construction, alike concur in rejecting this

mode of trial ; and the Supreme Court has formulated a

doctrine in perfect conformity with that to which I hope

to gain this Court's adherence, when it refers the settle-

ment of all such controversies as this to the local law as

construed by the local courts.

Federal Jurisdiction.—Bearing the foregoing prin-

ciples in mind, let us approach the federal jurisdic-

tion in cases of this class. By virtue of the delegation

to the federal government of certain of the sovereign

powers vested in the States, the federal government,

upon compensation made, has the right to condemn any

lands held by private owners, within its borders, for any

purpose necessary to the due exercise of the powers so

delegated; and all rights of private ownership are quali-

fied by this principle.

Coolej'', Const. Lim., 526.

Reddall vs. Bryan, 74 Am. Dec, 550.

U. S. vs. Oregon E. R., 16 Fed. Rep., 524.

Stockton vs. R. R., 32 Id., 17.

New Orleans vs. U. S., 10 Peters, 723.
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U. S. vs. Jones, 109 U. S., 513.

10 Am. & Eng. Ency., 2nd Ed., 1142, note 2.

Darlington vs. U. S., 22 Am. Rep., 766.

G. F. Mfg. Co. vs. Garland, 25 Fed. Eep., 521.

McCullough vs. Maryland, 4 AVheat., 429.

Kohl vs. U. S., 91 U. S., 367.

Luxton vs. Bridge Co., 153 Id., 525.

The necessity, occasion, time and manner of the exer-

cise of this power, are purely and wholly legislative ques-

tions ; and while the question whether a particular use is

public or not, is a judicial question, yet "when the use

'*is public, the necessity or expediency of appropriating

"any particular property, is not a matter of judicial cog-

'

' nizance.
'

'

Secombe vs. R. R., 23 Wall., 109.

Boom Co. vs. Patterson, 98 U. S., 403, 406.

Shoemaker vs. U. S., 147 Td., 282.

U. S. vs. G. E. R. R., 160 Id., 688.

Wulzen vs. S. F., 101 CaL, 15; 40 A. S. R., 17.

1 Lewis, ubi supra, sec. 237-8, 277, 158 et seq.

10 Am. & Eng. Ency., 2nd Ed., 1052, 1067-8, 1070.

Bonaparte vs. R. R., Baldw. (U. S.), 205.

DeVaraigne vs. Fox, 2 Blatch. rU. S.), 95.

U. S. vs. Oregon R. R., 16 Fed. Rep., 524.

Patterson vs. Boom Co., 3 Dillon (U. S.), 465.

In the exercise of this power, Congress may create a

special tribunal for condemnation cases and purposes;
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or it may adopt the tribunals of the States; or it may

authorize purely common law proceedings in the Courts

of the United States. It is indeed settled law, by all the

authorities, that this entire subject-matter is committed

to the sound discretion of the legislature; and in the ab-

sence of direction by Congress as to the tribunal or mode

of procedure, an action at common law would lie in the

name of the United States in the district in which is situ-

ated the land to be condemned. Congress has always

shown a disposition to assimilate federal and local pro-

cedure :

Criminal Cases, Roe, Fed. Crim. Proc, p. 28.

Civil Cases, R. S., 914.

Condemnation Cases, Act of Aug. 1, 1888.

Congress has, however, legislated upon this subject:

Act of Aug. 1, 1888 : 25 Stats. Large, 357 ; 1 Supp.

R. S., 601.

Jones vs. U. S., 48 Wise, 385.

In re Secty. Treas., 45 Fed. Rep., 396.

U. S. vs. Engeman, Id., 546.

Lumber Co. vs. U. S., 69 Id., 320.

Chappell vs. U. S., 81 Id., 764.

U. S. vs. Tennant, 93 Id., 613.

Luxton vs. Bridge Co., 147 U. S., 337.

This principle of conformity to local law brings me to

the Hawaiian law of eminent domain.
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The Hawaiian Constitution.—The history of constitu-

tional government in the Hawaiian Islands shows that

during 60 years prior to the adoption of the present Or-

ganic Law, five constitutions have been in effect:

First: Kamehameha III; Adopted October 8, 1840.

Second : Kamehameha III ; Adopted Dec. 5, 1 852 ; Decl.

Kights, Acts. 6, 10, 15.

Third: Kamehameha V; Adopted Aug. 20, 3864; Arts.

7, 9, 14.

Fourth : Kalakaua ; Adopted July 7, 1887 ; Arts. 7, 9, 14.

Fifth: Republic; Adopted July 4, 1894; Art. 6, sec. 3;

Art. 12.

It was under this last constitution, and two years after

it went into effect, that the Hawaiian Eminent Domain

Act was adopted:

Session Laws, 1896, Act 45.

Construction of Hawaiian Constitution.—FnTsvLant to

what constitutional limitations, then, was this Eminent

Domain Act adopted? The constitution, of the Republic

did not guarantee trial by jury in all cases

:

Const., Art. 6, sec. 3.

Nor did it require trial by jury in condemnation pro-

ceedings:

Const., Art. 12.

And these constitutional provisions are transcripts of
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the corresponding provisions in the Constitution of Kam-

ehameha III, adopted December 6, 1S52, and preserved

in all succeeding Constitutions.

But in discussing the ratio decidendi of those authori-

ties which, under Constitutions similar to that of the Re-

public, uniformly deny the right to a trial by jury, I en-

deavored to show the reasoning of the courts to be that,

before any of those Constitutions were adopted, it had

been the practice, in England and America, to ascertain

the compensation to be paid for property taken for pub-

lic use, by other agencies than a common law jury; that

this practice was well known to the framers of those Con-

stitutions; and that they did not intend, by any general

language, to abrogate a practice so universal, and of such

long standing, and against which no complaint existed.

2 Lewis, Em. Dom., sec. 311.

Murray vs. Hoboken Land Co., 59 U. S., 272.

Davidson vs. New Orleans, 96 Id., 97.

In other words, the judicially ascertained tribunal, at

the enactment of the Constitution, is the proper tribunal.

Cruger vs. R. R., 12 N. Y., 198-200.

If, therefore, at the enactment of the Constitution of

the Republic, which is itself a transcript of the Constitu-

tion of Kamehameha III, a jury was not the recognized

tribunal, then it was erroneous to send the issues at bar

to a jury for determination.
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But the adoption of a constitutional or statutory pro-

vision from another jurisdiction involves and carries with

it the adoption of the judicial interpretation placed upon

it in the courts of its origin.

People vs. Coleman, 60 Am. Dec, 581.

Tel. Co. vs. State Board, 60 Am. Tiep., 101.

Atty. Gen. vs. Brunst, 3 Wisc.^ 787.

Franklin vs. Twogood, 25 Iowa, 520.

Fritz vs. Kuhl, 51 N. J. L., 200.

People vs. Webb, 38 Cal., 477.

Sharon vs. Sharon, 67 Id., 189.

Lux vs. Haggin, 69 Id., 384.

Rouse vs. Donovan, 53 A. S. R., 457.

State vs. Chandler, Id., 483.

Laporte vs. Tel. Co., 58 Id., 359.

Cowhick vs. Shingle, 63 Id., 17.

Oleson vs. Wilson, Id., 639,

Ins. Co. vs. Lewin, 65 Id., 215.

Bell vs. Farwell, 68 Id., 194.

Ives vs. McNichoU, 69 Id., 780.

Stadler vs. Nat. Bank, 74 Id., 582.

And upon the same principle, the reason being much

stronger, the repetition, in a later Constitution, of a pro-

vision of an earlier Constitution of the same country, is

universally held to carry with it the same judicial con-
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struction which was placed upon the provision while a

part of the earlier Constitution.

Endlich, Interp. Stats., see. 530.

Sutherland, Stat. Const., sec. 256.

Black, Interp. Laws, pp. 32-3, 369.

Compare, S. P. Logan vs. U. S., 144 U. S., 263; 36

L. Ed., 442.

People vs. Blodgett, 13 Mich., 147.

Saunders vs. St. Louis, etc., 97 Mo., 26.

Houseman vs. Com., 100 Pa. St., 222, 230.

Sharon vs. Sharon, 67 CaL, 189.

Lord vs. Dunster, 79 Id., 485.

People vs. Edwards, 93 Id., 158.

McBean vs. Fresno, 112 Id., 167-8.

Morton vs. Broderick, 118 Id., 483.

But the Supreme Court of Hawaii, in construing the

provision of the Kamehameha Constitution, which was

afterwards repeated and imported into the Constitution

under which this Eminent Domain Act was enacted, dis-

tinctly determined that, in condemnation cases, a jury-

should not be permitted ; and this doctrine has never been

departed from:

Rooke vs. Nicholson, 1 Haw., 508.

Cited: Minister vs. Glover, 3 Id., 700, 701.

Swan vs. Colburn, 5 Id,, 394.

A solemn adjudication of this character will be adhered
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to by this Court, especially in view of the high regard in

which such judgments are held.

U. S. vs. Engeman, 45 Fed. Eep., 546.

U. S. vs. Tennant, 93 Id., 613.

Olcott vs. Supervisors, 16 Wall., 678.

Taylor vs. Ypsilanti, 105 U. S., 72.

Louisiana vs. Pillsbury, 105 Id., 295.

Anderson vs. Santa Ana, 116 Id., 361.

Backus \'^. Fort St. Co., 169 U. S., 557.

Brown vs. New Jersey, 175 Id., 172.

Wilkes vs. Coler, 180 Id., 506.

Shreve vs. Cheesman, 69 Fed. Rep., 790.

The ''Robert Lewers" Case, 114 Id., 849.

In other words, the principle of strnre decisis applies

with special force to the construction of Constitutions,

and an interpretation once deliberately put upon the pro-

visions of such an instrument should not be departed

from without the gravest reasons; and the settled con-

struction put upon a Constitution by its own courts will

be accepted as authentic by the courts of the United

States.

Black, Interp. Laws, p. 34, 378 and eases cited.

But the Constitution of Hawaii reads: ''only on due

"process of law and just compensation."

Const. 1894: Republic: Art. 12.
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Is trial by jury a part of ''due process of law"? It

would seem that it is not.

2 Lewis, ubi supra, sec. 365.

Murray vs. Hoboken Land Co., 59 U. S., 272.

Davidson vs. New Orleans, 96 Id., 97.

Trial by jury is not a part of due process of law.

10 Am. & Eng. Ency., 2d Ed., 305.

In re Meador, 1 Abb. (U. S.), 317.

In re Sing Lee, 54 Fed. Rep., 334.

Walker vs. Sauvinet, 92 U. S., 90.

Ex parte Wall, 107 Id., 265.

Hallinger vs. Davis, 146 Id., 314.

Doctrine of Rooke vs. Nicholson Amply Supported hy

Similar Adjudications Elsewhere -.

Koppikus vs. State Cap. Com., 16 Cal., 249, 253-5;

per Field, C. J.

Heyneman vs. Blake, 19 Id., 579, 596-7
;
per Field,

C.J.

Steamboat Co. vs. Foster, 48 Am. Dec, 248, 257-

260.

Sands vs. Kimbark, 27 N. Y., 147.

Backus vs. Lebanon, UN. H., 26-7; 35 Am. Dec,

466.

Hickox vs. Cleveland, 32 Am. Dec, 730, 733.

Beekman vs. R. R., 3 Paige, Ch., 45.
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Scudder vs. Trenton Falls Co., 23 Am. Dec, 756,

764-8.

Byers vs. Com., 42 Pa. St., 89.

Construction of Hawaiian Eminent Domain Act.—

There is not any question in this case as to the expediency

of a jury trial ; there is no question here of any discre-

tion to allow such a trial. All questions of this character

are foreclosed by the terms of a distinct statute ; all con-

siderations of this class are excluded by the operation

of a statutory rule. This is not a case of expediency or

discretion. It is a case of a statutory Court performing

a statutory function ; and by the statute, the Court is re-

strained and limited.

In approaching the construction of this Act, it is to be

observed that, in the absence of a constitutional limita-

tion, as in this case, the power of the legislature to estab-

lish the mode of procedure in cases of this class is un-

fettered.

Ogden vs. Saunders, 12 Wheat., 350, 354: Mar-

shall, C. J.

1 Lewis, ubi supra, sec. 245.

Randolph, ubi supra, p. 288 and notes.

Lynch vs. Forbes, 161 Mass., 308.

UTiiteraan's Executrix vs. R. R., 33 Am. Dec, 420.

Lincoln vs. Colusa, 28 Cal., 666.

Kimball vs. Alameda, 46 Id., 23.

U. S. vs. Jones, 109 U. S., 513.
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And from this it necessarily follows that, when the leg-

islature shall have established its forms and modes of

procedure, those forms and modes must be strictly ad-

hered to, without extension or enlargement.

Authorities, supra.

Dorsey vs. Barry, 24 Cal., 453-4.

Lux vs. Haggin, 69 Id., 301.

The local legislature, acting pursuant to the Constitu-

tion that I have already commented upon, has deliberately

adopted its form and mode of procedure in condemna-

tion cases, and has incorporated that special procedure

into this statute. The Court, I submit, must take this

statute as it is written, without addition thereto or sub-

traction therefrom. It is to be tested by its o^n terms.

Neither its terms, purpose nor meaning can be extended

by implication or construction; and these principles of

statutory construction are as old and as firmly settled as

the law itself.

Keg. vs. Turk, 10 Q. B., 544: Denman, C. J.

Henderson vs. Sherbourne, 2 M. & W., 239 : Ten-

terden & Abinger, J. J.

U. S. vs. Wilfberger, 5 Wheat., 95: Marshall, C. J.

Melody vs. Eeab, 4 Mass., 473 : Parsons, C. J.

Com. vs. Martin, 17 Id., 362 : Parker, C. J.

Cleveland vs. Norton, 60 Id. (6 Cush.), 380: Shaw,

C.J.

U. S. vs. Clayton, 2 Dillon, C. C, 224-6.
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Anderson vs. E. R., 42 Minn., 490.

Ex parte McNulty, 77 Cal., 168.

Tynan vs. Walker, 35 Cal., 634.

Knox Co. vs. Martin, 68 Fed. Rep., 789.

City of Eureka vs. Dias, 89 Cal., 469-470,

Shreve vs. Clieesman, 69 Fed. Rep., 692.

Mills vs. Land Co., 97 Cal., 254.

In re Walkerly, 108 Id., 655.

In re Wong Hane, Id., 682.

R. R. vs. Phelps, 137 U. S., 536.

Cline vs. State, 36 Tex. App., 320.

Rich vs. Kaiser, 54 Pa. St., 86, 89.

The local Code of Procedure will be followed

:

Bond vs. Dustin, 112 U. S., 604.

U. S. vs. Parker, 120 Id., 89.

Henderson vs. R. R., 123 Id., 61.

But Section 1552 provides that "The Court shall have

"power to determine all adverse or conflicting claims to

"the property sought to be condemned and to the com-

"pensation or damages to be awarded for the taking of

"the same."

Although the framers of this statute, like the framers

of the Constitution under which it was adopted, were

thoroughly familiar with the jury system, yet this statute

is as silent as that Constitution concerning the use of

juries in this class of cases. This statute is limited and

confined to the "Court." It wholly fails to pro\'ide for
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a jury, and by no canon of statutory construction may

the word "jury" be read into it. It is the business of

the Court, and its legitimate function, to interpret legis-

lation, and every departure from the clear language of a

statute is an assumption of legislative power by the

Court. No Court possesses authority to supply the

omissions of legislation.

Had the legislature wished to overturn the settled pol-

icy of Hawaii ever since it had a Constitution; had the

legislature written into this section a requirement for a

jury, as it could easily have done, as was done in the

twenty States to which I referred, a diiferent problem

would have been presented; but the legislature did not

see fit to insert that requirement into the statute ; and its

silence in this behalf is pregnant with significance; and

it is submitted that it is not within the province of this

Court to create a requirement for which the legislature

saw no necessity.

But again: In construing the Hawaiian law of Emi-

nent Domain, it may be treated as forming part of one

consistent scheme of laws for the government of the com-

munity; and hence, the word "Court," as employed in

Section 1552, may be explained, and its meaning ascer-

tained and illustrated, by a resort to other sections in

which that word is also used:

Black, Interp. Laws, p. 363.

Wilson vs. Donaldson, 10 A. S. R., 48; 117 Ind.,

856.
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St. Louis vs. Howard, 41 Id., 630.

Ferrari vs. Bd. Health, 5 So. (Fla.), 1.

Wortham vs. Basket, 99 N. C, 70.

State vs. Sloss, 3 So. (Ala.), 745.

State vs. Donnelly, 19 P. E. (Nev.), 680.

Gartner vs. Colin, 51 N. J. L., 125.

In re Income Tax, 10 Haw., 317.

A comparative analysis of the various sections of the

Civil and Penal Laws shows that the phrase, ''the

Court," as used in Civil Laws, Sec. 1552, was not in-

tended to mean or include a jury, and was intended to

mean the presiding Judge only. In these laws, the in-

trinsic opposition between the terms "Court" and

"Jury" is very strongly marked; and the terms are em-

ployed to denote independent ideas.

Civil Laws, page 109, Section 199.

Civil Laws, page 125, Section 240.

Civil Laws, page 140, Section 272.

Civil Laws, page 142, Section 277.

Civil Laws, page 154, Section 315 ; compare these pro-

ceedings with Eminent Domain.

Civil Laws, page 164, Section 344, et seq. ; compare

Section 347.

Civil Laws, page 216, Section 491.

Civil Laws, page 254, Section 605.

Civil Laws, page 372, Sections 915-6.

Civil Laws, page 427, Section 1043.

Civil Laws, page 432, Section 1069.
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Civil Laws, page 443, Sections 1095-9.

Civil Laws, page 485, Section 1221; Court and Judge

synonymous.

Civil Laws, page 487, Section 1227; Court and Judge

synonymous.

Civil Laws, page 492, Section 1244.

Civil Laws, page 493, Section 1246; Expressio unius

exclusio alterius.

Civil Laws, page 493, Section 1247.

Civil Laws, page 494, Section 1252.

Civil Laws, page 496, Section 1260.

Civil Laws, page 497, Sections 1268-9, 1270.

Civil Laws, page 498, Section 1274.

Civil Laws, page 499, Section 1276; ** Court or Jury":

in opposition.

Civil Laws, page 499, Section 1277.

Civil Laws, page 514, Sections 1319, 1320.

Civil Laws, page 515, Sections 1322, 1325,

Civil Laws, page 517, Section 1328; ** Court" and

"Jury" opposed.

Civil Laws, page 518, Section 1331; ** Court" and

**Jury" opposed.

Civil Laws, page 520, Sections 1337-8; "Court" and

"Jury" opposed, and see Section 1349.

Civil Laws, page 522, Section 1346; "Court" and

"Jury" opposed.

Civil Laws, page 523, Section 1352; "Court" and

"Jury" opposed.
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Crt.! Laws, page 523, Section 1355; "Court" and

"Jury" opposed: "Court" defined.

Civil Laws, pages 524-6, Section 1356; "Court" and

"Jury" opposed: compare with Section 1362.

Civil Laws, page 553, Section 1442: "Court" and

"Jury" opposed.

Civil Laws, page 555, Sections 1443-4; "Court" and

"Jury" opposed: "Court," "Judge" and "Jury."

Ci^al Laws, page 590, Section 1530; suppose this suit

brought by Hawaiian Government.

Civil Laws, page 602, Section 1565; suppose this suit

brought by Hawaiian Government.

Civil Laws, page 613, Section 1609.

Civil Laws, page 615, Section 1616.

Civil Laws, page 667, Section 1777, et seq. ; no jury

here.

Civil Laws, page 684, Section 1820.

Civil Laws, page 786, Section 1.

Penal Lah5.— Generally, throughout the Penal Laws,

punishments are directed to be imposed by "the Court";

but this clearly does not mean that "a jury" is to assist

in the exercise of this function.

Penal Laws, pages 212-3, Section 572: "Court or

Jury. '

'

Penal Laws, page 215, Section 576.

Penal Laws, page 228, Section 617; "Court" and

"Jur>^" opposed.
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Penal Laws, page 238, Section 648.

Penal Laws, page 239, Section 650; "Court" and

*'Jury" opposed.

Penal Laws, page 240, Section 652; "Court" and

"Jury" opposed.

Penal Laws, page 240, Section 653; "Court" and

"Jury" opposed.

Penal Laws, page 241, Section 655; "Court" and

"Jury" opposed.

Penal Laws, page 242, Section 657; "Court" and

"Jury" opposed.

Penal Laws, page 243, Section 662; "Court" and

"Jury" opposed.

Penal Laws, page 244, Section 664; "Court" and

"Jury" opposed.

Penal Laws, page 248, Section 675; "Court" and

"Jury" opposed.

Penal Laws, page 249, Section 682; "Court" and

"Jury" opposed.

Penal Laws, page 242, Section 661; "Court" and

"Jury" opposed.

A California analogy:

Code Civ. Proc, sec. 2^7.

In re Wharton, 114 Cal., 370.

'S. P.: Ex parte Wall, 107 U. S., 265.

Nor can defendants derive any comfort from the gen-

eral language contained in Civil Laws, sections 1246,

1216, and 1232,—particularly section 1232.
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Because: 1. Section 1232 is limited to parties plain-

tiff.

2. When read with section 1552, sec. 123i2 establishes

a general rule only, while Sec. 1552 establishes a special

rule for this class of cases, and thus controls the situa-

tion:

Sutherland, Stat. Const., sec. 153, 157-8

3. Section 1552 being the later section both ^n posi-

tion and in time, it necessarily controls.

Black, Interp. Laws, p. 363.

Sutherland, Stat. Const., sec. 158, note 3; sec. 160.

Bank vs. Patty, 16 Fed. Rep., 751.

Haritwen vs. The Louis Olsen, 52 Id., f52.

4. The object of the Eminent Domain A.ct is to estab-

lish a general scheme of procedure for this class of

cases; when it speaks, its voice is controlling, and all

other enactments must give way; and under tbe express

terms of Section mm, the ordinary procedure obtains

only when Chap. 9^ is silent; but by Sec. 1552, it is

"otherwise expressly provided."

U. S. vs. Tynen, 11 Wall., 88.

U. S., vs. Claiflin, OT U. S., 546.

In re Neagle, 39 Fed. Rep., 855.

But again; trial by jury is further improper because
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this Eminent Domain Act has provided an adequate

remedy by submitting the assessment of damages to the

Court; and this remedy is exclusive;

Gold vs. V. C. R. R, 10 Vt., 478; defining "Court."

Herring vs. Gulick, 5 Haw., 57.

Compare; Rhines vs. Clark, 51 Pa. St.. 96.

But again; under this statute, there can be no delega-

tion of judicial functions to a jury. The right of eminent

domain is an attribute inherent in and necessary to sov-

ereignty; and since all condemnation Statutes must be

strictly pursued, it follows that where a sovereignty, by

or through a legislative enactment, expressly designates

a specific tribunal for condemnation cases, that tribunal

alone has jurisdiction; it must hear and determine the

case; it cannot delegate its functions to some other

tribunal not named in the Act; and in this respect, as

in all others, the Act must be strictly followed. In this

Statute, the "Court" is the only tribunal named; in

cases of this class, in the Hawaiian Islands, the term

"Court" never has included "jury," local constitutional

policy and judicial decision having uniformly rejected

juries; and any delegation of the functions of the court

to a jury would be unauthorized and would vitiate the

validity of the entire proceeding.

Dorsey vs. Barry, 24 Cal., 453-4.

In re Buffalo, 139 N. Y., 422.
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As to settled policy of the State and prior judicial

decisions, see;

Waddell vs. Com., 84 Ky., 2^7.

Barbour vs. Louisville, 83 Id., 95.

Conant vs. Conant, 10 Cal., 252.

Ferris vs. Cooner, 11 Id., 176.

Knowles vs. Yates, 31 Id., 83.

Baltimore vs. State, 15 Md., 376.

State vs. Sorrell, 15 Ark., 664.

Maddox vs. Graham, 2 Mete. (Ky.) 56.

And finally, I may be permitted to add, in conclusion,

that the local procedure in eminent domain cases has

been sanctioned by Congress, not merely in the Act of

1888, but also in the Organic Act of the Territory. It

has been observed that the power of eminent domain,

being an incident of sovereignty, does not exist in any

territorial government unless granted by Congress (1

Lewis, sec. 237); but, waiving for the present the ques-

tion of Congressional grant, the limitations here sug-

gested could stay the hands of the territorial govern-

ment only, and could operate no restriction upon the

general government. The general government proceeds

under the Act of 1888; and that Act, after providing

that land for public uses may be condemned by judicial

^^^oppsR. nfter vesting jurisdiction in the circuit and dis-

trict courts, and after maintaining a most significant

and eloquent silence concerning trial by jury in this
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class of cases,—a mode of trial which Congress could

easily have written into the Act had it been believed

proper,—then proceeds to provide in Section 2, as fol-

lows;

"The practice, pleadings, forms and modes of pro-

"ceedings in causes arising under the provisions of

"this Act shall conform, as near as may be, to the

"practice, pleadings, forms and proceedings exist-

"ing at the time in like causes in the courts of

"record of the State within which such circuit or

"district courts are held, any rule of the court to

"the contrary notwitiistanding."

Act of Aug. 1, 1888; 25 Stats. L., 3&7.

This Act which was intended by Ck)ngress to have

some effective meaning and operation, was directed to

all circuit and district courts wherever sitting; Congress

understood perfectly that their jurisdiction, notalbly

those of the ninth circuit, included territories; and by

the terms of Sec. 86 of the Organic Act, the lower Court

is placed upon an equivalent footing with all other cir-

cuit and district courts. And, indeed, it may be said

that the local judicial system is unique and peculiar; it

is assimilated to, and closely approximates, that of a

fully developed state; and thus, upon various grounds,

good reason exists why this sreneral Act of 1888 shou'd

obtain here.

S. S. Co. vs. Hind, 108 Fed. Kep., 113. 116.
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And when we turn to the Newlands Resolution, we fin^

Congress indicating in the plainest way a set purpose

to continue in force the local laws:
/
\

"The municipal legislation of the Hawaiian Is-

"lands * * * not inconsistent with thit Resolu-

"tion, nor contrary to the Constitution of the United

"States * * * shall remain in force until the

'^Congress of the United States shall otherwise de-

"termine."

30 U. S. Stats., 750.

3ut Congress has not "otherwise determined" in re-

lation to this matter of jury trial in this class of cases;

and the denial of a jury trial in cases of this class is not

"contrary" to the "Constitution of the United States."

"By the constitution of the United States, the

"estimate of the just compensation for property

"taken for the public use, under the right of eminent

"domain, is not required to be made by a jury; but

"may be intrusted by Congress to commissioner ap-

"pointed by a court, or by the executive, or to an

"inquest consisting of more or fewer men than an
"ordinary jury,"

Per Gray, J., in Bauman vs. Ross, 167 U. S., 548
598.
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*'The constitution of the United States does not

"forbid a trial of the question of the amount of com-

"pensation before an ordinary common-law jury;

"or require; on the other hand; that it must be be-

"fore such a jury. * * * These are questions

"of procedure which do not enter into or form the

"basis of fundamental right. All that is essential

"is that in some appropriate way before some prop-

"erly constituted tribunal; inquiry shall be made as

"to the amount of compensation; and when this has

"been provided there is that due process of law

"which is required by the Federal Constitution."

Per Brewer, J., in Backus vs. Fort St. Co., 169 U.

S., 557, 569.

The Court sitting without a jury, is, however, a "prop-

erly constituted tribunal," and is an impartial one (2

Lewis, sec. 313); and there is nothing in our contention

at all inconsistent either with the Newlands TJesolution

or with the Federal Constitution. In the "Mewlands

Resolution Congress indicated its policy to continue in

force the local laws, subject to certain qualifications

which, we have seen, are irrelevant here; and when we
turn to the Organic Act itself, we find Congress making
those laws its own.

Organic Act, sees. 1, 5, 6, 7, 75, 81, 83, 86.

By force of these provisions, the local Eminent Do-
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main Act becomes of equal dignity and binding povrer

with the Organic Act, of which it is made a part; upon

annexation, this Eminent Domain Act ceased to have

any force, ex proprio vigore; the government \vhich en-

acted it, ceased to be; the Act remained alive only

through the will of Congress; and it became a regula-

tion, an enactment, of Congress itself, and, like all Con-

gressional enactments, drew its vitality from the will of

Congress. The procedure which it establishes is, there-

fore, a procedure adopted by Congress; and as such,

must be as strictly conformed to as if specially made the

subject of a specific congressional enactment. Over the

territories. Congress is supreme, under the constitution;

its enactments in reference thereto, whether as general

Organic Acts or as adopting local laws, particularly

where the adoption is part and parcel of the Organic

Act, are binding and obligatory on all alike; and "the

"organic law of a territory takes the place of a constitu-

"tion as the fundamental law of the local government."

National Bank vs. Yankton, 101 U. S., 129.

Mormon Church Case, 136 Id., 1.

Downs vs. Bidwell, 181 Id., 779.

"State Laws, when adopted by Congress, become

"obligatory upon the Federal Courts."

Perkins vs. Watertown, 19 Fed. Cas,, 255.

Cited: Jewett vs. Garrett, 47 Fed. Rep., 631.
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And see:

23 Opinions Atty. Genl., 540.

In other words, I may invoke here the principle that

where Congress, by statute, adopts a course of pro-

cedure, or legislates generally upon such subject-)natter,

such legislation must be followed; and even R. S., sec.

914 is not applicable to matters which are regulated by

Congress (as these territorial matters are), or when Con-

gress is silent, by methods derived from the common

law, from ancient English statutes, or from the rules and

practice of the courts of the United States.

McNutt vs. Bland, 2 How., 17.

Whitford vs. Clark, 119 U. S., 522.

Ex parte Iron Co., 128 Id., 544.

tf Trial ijEt^rcN occurrim^ duf/mj ftfe tr/aL

At the outset, it should be remembered that it is the

doctrine of the Supreme Court that error is presump-

tively injurious; and, in a recent decision, the rule was

formulated that errors in the reception of evidence will

be held to be material wthere it does not appear beyond

douibt that they could not prejudice the rights of the

party against whom the evidence was received.

This ruling was made as recently as 1893.

Mexia vs. Oliver, 148 U. S., 664.

Assignments of Error: 1, 3, 4, 7. 8, 9, 10, 13, 22, 25, 33.
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These are kindred errors, and the record shows the

grounds of the objections:

1. Immaterial, irrelevant and incompetent.

2. Not proper cross-examination, because not respon-

sive to, or confined within, the examination in chief.

vSpecial illustrations will be found in Assignments of Er-

ror 1, 3, 4, 7. For example, notwithstanding that no in-

quiry was presented to Captain White concerning out-

side lands in any way, or concerning improvements upon

outside lands, yet on cross-examination the investiga-

tion was permitted to overleap the limits fixed by the

direct examination, and the defendant was permitted to

go into matters from which the direct examination was

studiously kept clear. This method of proving facts

upon a closely contested trial cannot be supported.

Goddard vs. Oefield, Mills, 75 Fed. Rep., 818.

Houghton vs. Jones, 1 Wall., 702.

P. & T. R. R. vs. Stimpson, 14 Peters, 461.

Wills vs. Russell, 100 U. S., 621.

N. P. R. R. vs. Urlin, 158 U. S., 271.

^IcCrea vs. Parsons, 112 Fed. Rep., 99.

The Stimpson ca«e, supra, is the leading case on this

subject; and there, Mr. Justice Story observed:

''Now certainly these statements, if oflbjected to by

"the defendants, would have been inadmissible upon
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«two distinct grounds: 1. First, as mere hearsay;

^'2. And second, upon the broader principle, now

"well established, although sometimes lost sight of

<4n our loose practice at trials, that a party has no

"right to cross-examine any witness except as to

"facts and circumstances connected with the mat-

"ter stated in his direct examination. If he wishes

"to examine him in other matters, he must do so

"by making the witness his own, and calling him,

"as such, in the subsequent progress of the cause."

14 Peters, 461.

And so here. The attention of the witness, on direct

examination having been limited to the land in con-

troversy, if the defendant "wishes to examine him in

"other matters (as to other lands, or as' to improvements

"upon other lands), he must do so by making the witness

"his own, and calling him, as such, in the subsequent

"progress of the cause."

3. These errors involved inquiry into lands n..t in-

volved in this case—outside lands; and clearly. th<^ mar-

ket value of the particular leasehold involved here can-

not be enhanced by some improvement or advantag • lo-

cated elsewhere. And this objection gives additional

point and force to the one just presented. Special illus-

trations of this line of error will be found in Assign-

ments of Error 1, 3, 4, 8, 9, 10, 22.

The principle that the market value of the particular
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property presently in litigation cannot be enhanced by

!*ome improvement or advantage located elsewhere, or

diminished by some absence of improvement or disad-

vantage located elsewhere, hasi (been applied by tlie

Courts to cases of this class; and the principle is so weir

gi'ounded in plain, common sense that probably but one

or two illustrations will serve to make it plain. Thus,

in a iNew York case, it was said:

^'Tlie plaintiff souo--ht to prove the evil effects of

'•the road in dimini'shing values by the process of

"calling the owners of property in the vicinity and

"proving, in each case, what the particular prem-

"ises owned iby the witness rented for before the

"road was built and what thereafter. There were

" objections and exceptions. Sueh a process is not

"permissible. Each piece of evidence raised a col-

"lateral issue (Gough vs. Koberts, 53 N. Y., 619), and

"left the Court to try a dozen issues over as many

"separate parcels of property. We have held such

"a mode of proof to be inadmissible. (Huntington
'*vs. Attrill, 118 N. Y., 365; in re Thompson, 127 N.
"Y., 463). The elevated railroad cases in this Court,
"to which the plaintiff refers us, give no warrant
"for such a mode of proof, but indicate that the gen-
"eral course and current of values must be shown
' 'by persons competent to speak, leaving to a oross-

"examination any inquiry into specific instances if
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*'sueh be deemed essential. Almost all the evidence

*^*of depreciation was of the erroneous character, and

^'ive cannot say that it may not have worked harm,

^^to the defendant."

Jamieson vs. Elevated Railway, 147 N. Y., 325.

It is no more legitimate to seek to enhance the mar-

ket value of the property in controversy by some im-

provement or advantage located elsewhere, than it is

to diminish the market value of the property in con-

troversy by some absence of improvement, disadvan-

tage, or other "evil effect'' located elsewhere; in either

case a purely collateral issue is raised involving ex-

trinsic questions and innumerable and interminable,

matters wholly foreign to the real issue in the case.

But here, the defendant, against the objection and ex-

ception of the petitioner, was permitted to show that

the Honolulu Plantation Company had a mill belong-

ing to the plantation "in the vicinity" of the land in

controversy (Assignment of Error 1); and to show what

v.-as the size of that mill (Assignment of Error 3); and

after calling attention to the pumping plant of the

company and its water supply in Halawa \'ulley,

thoroughly effective for counsel's purposes, thoughi

ruled out—to show the distance of Halawa Valley from

the land in question (Assignment of Error 4). Nor was
this all. When Archer was on the stand the established

rule of cross-examination was again violated, and again

an attempt was made to ignore the actual condition of
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the land in controversy on July 6th, 1901, and to swell

its value by showing facilities, improvements, or ad-

vantages elsewhere, by showing that the Plantation

Company had a water supply "immediately available"

to the land in question, and that the pumps at Halawa

Valley would pump, as to one of them, about 10,000,000

gallons, while the other would pump 7,000,000 gallons

more or less (Assignment of Error, 7, 8, 9). This episode

is remarkable for two things } first, because the Govern-

ment persistently claimed that it was "dealing only

••with the exact condition of the land on July 6th; if

"they can show anything that was actually on the land

'•at that date, there would be no objection to it," and

repeatedly objected that these excursions into outside

lauds were improper (Kecord p. 172, 587). And in the

second jilace, because the same page of the Record (p.

172, 587) shows expressions by the Court directly in line

with the objection now made against the sustaining of

this verdict; thus, the Court remarked: "It is not proper

•'cross-examination; it is of a distant piece of land;

"* * * If you get to wandering away from the value

"of this land, you will be in a field of uncertainty."

But notwithstanding this, notwithstanding that the at-

tention of the witness had not been directed to this sub-

ject-matter on his direct examination, notwithstanding

that the actual condition of the land in controversy on

July 6th. 1901, did not include this water supply that

was on a "distant piece of land," and notwithstanding
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that it was sought to swell the value of this barren

waste by proving an improvement situated on "a distant

piece of land," yet, against the objection and exception

of the Gove'*Dment this injurious testimony was per-

mitted to be spread before the Jury. The expression "im-

•'mediately available" conveys no definite meaning; it

does not state a fact; it is merely the conclusion, or

individual judgment of the witness; and was repre-

hensible to the last degree. The rule that witnesses

must state facts, and not conclusions, is an elementary

one. If there be a rule well established in the law of

evidence, it is that a witness should be confined to facts,

leaving the conclusion to be drawn from those facts to

the jury. The function of the witness was to state what

he actually observed; but it is no part of that function

for the witness to formulate for the jury a conclusion

upon the facts which he observed or to which he testi-

fied. It is clearly not the province of a witness to act

as judge or jury—to invade the province of the jury, or

to substitute his conclusion for that of the jury; and it

is against recognized principles to address questions to

a witness which are so framed as to call upon him to

determine controverted issues of fact, or to pass upon

the effect of a series of facts. Thus, it would obviously

be improper to ask a witness to state his conclusion

upon the testimony in the case relating to any given

question; because in such an instance, the witness is in

effect asked to decide the merits of the case, which is a
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duty wholly beyond his province; and no rule of law au-

thorizes the usurpation by the witness of the province

of the jury by drawing those conclusions of fact upon

which the decision of the case depends. It is for the

jury alone to draw conclusions and inferences from the

facts proved; it is not for a witness to arrogate to him-

self the functions of witness, jury and judge, or to in-

vade the legitimate province of the real triers of the

facts.

In other words, there is no principle of the law of

evidence, with which I am familiar, which justifies the

admissibility of the impressions and conclusions of the

witness. Thus, as observed in People vs. Sharp, infra,

an exceedingly well considered case, "the opinion, the

"thought, the underscanding of the witness, is not evi-

"dence." And this same idea has found expression in

innumerable decisions of respectable courts. Thus, that

a meeting was "disturbed" is incompetent (Morris vs.

The State, 94 Ala. 457); that a contract has been

"abandoned" is incompetent (K. R. vs. Woodworth, 8

So. (Fla.) 177); that goods were "accepted" is incomne-

tent (iBrewer vs. R. "R., 107 Mass., 277); that possession

was "adverse" is incompetent (Arents vs. R R., 15fi N.

Y., 1); that an act was within an agent's "authority"

is incompetent (Benninghoff vs. Ins. Co., 93 N. Y.. 500;

Green vs. R. "P.. 85 .^:v^. Rpp. B70); wiipfher a party "as-

sented" to a settlement, is likewise incompetent (Stan-

ton vs. Crispell, 9 Hun, 502); that a house was in "good
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repair" is incompetent (McMann vs. Dubuque, 107 Iowa,

62); whether one is a man of "financial ability," or "re-

sponsibility," or "solvency," or "insolvency," is incom-

petent (Thompson vs. Hall, 45 Bar*b., 216; Denraan vs.

Campbell, 7 Hun, 88; York vs. People, 31 Hun, 446:

Hahn vs. Penney, 60 Minn., 487; Agnew vs. U. S., 165

U. S., 36); whether another had "knowledge" is incom-

petent fBailey vs. State, 107 Ala., 151; McCouster vs.

Banks, 84 Md., 2t92); that certain articles are "neces-

sary" is incompetent (Poock vs. Miller, 1 Hilt., 108;

ToUes vs. Wood, 99 N. Y., 616); whether one engine dis-

charged more sparks than another is incompetent (Col-

lins vs. R. R., 109 N. Y., 243); whether a person "has

"done as agreed," is incompetent (Nichols vs. White,

41 Hun, 152; Clark vs. Ryan, 95 Ala., 406); and see fur-

ther in support of this principle:

Watrous vs. Morrison, 33 Fla., 2i61.

State vs. Porter, 52 Pac. Rep., 175.

Linihan vs. State, 22 So. (Ala.), 662.

Raney vs. State, 45 S. W. (Tex.) 489.

Murray vs. R. R., 52 P. R. (Utah), 596.

People vs. Fogolson, 74 N. W., (Mich.), 730.

People vs. Sharp, 107 N. Y., 427.

Tillery vs. State, 24 Tex. App., 251.

Brinkley vs. State, 89 Ala., 34.

Largan vs. R. R., 40 Cal., 272.

Tait vs. Hall, 71 Id., 149.
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People vs. Eeed, 52 P. E. (Gal.), S35.

People vs. Elliott, 119 Oal., 59S.

The double viciousness of this line of examination

may be aptly illustrated 'by Assignment of Error 10;

doubly vicious, first because seeking to fix the value of

the land in controversy by some improvement or ad-

v^antage located elsewhere; and secondly, because call-

ing for the conclusion of the witness upon a litigated

issue of fact. Not only was the question incompetent,

but the witness was allowed to answer it, and to an-

swer it affirmatively; and to answer it affirmatively

without explaining what was meant by the phrase

"within the lines of the Honolulu Plantation Company";

and for anything that appeared to the contrary, "the

"lines of the Honolulu Plantation Company" might have

extended for an indefinite distance. It appeared, later,

in the testimony of Low, that this Plantation included

about 8000 acres within "the lines of the Honolulu

"Plantation Company" (Record, pp. 246, 253, 625-6); and

it also appeared, later, from the testimony of this same

witness, that "the lines of the Honolulu Plantation

"Company" extended two and one-half miles on one

side of the land in controversy, and five miles on the

other side (Record, pp. 253, 626). For anything, then

that appeared from the testimony in the case, we are

confronted with the erroneous and injurious proposi-

tion that a flowing stream anywhere within 8000 acres.
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or within two and one-half miles one way or five miles

the other way, is "immediately available" to the land

in controversy, no matter what may be the topography

of the country, no matter what natural obstacles, im-

pediments, or barriers may intervene.

And again, in Assignment of Error, 22, we have a

repetition of all the vices of this ruling. Here the wit-

ness Low was asked to describe the nature and quality

of the soil of the land sought to he condemned (Record,

pp. 283-4, 633-4); in answering this question, he ceased

to be responsive, and undertook to establish a compari-

son with certain outside and distant soil, by testifying,

"we have similar soil in the Halawa Valley that wa

"have raised cane on" ; but the protestation of the peti-

tioner against this species of testimony was overruled,

and the objectionable matter allowed to go to the jury,

notwithstanding that "there is no general or well de-

"fined principle of the law of evidence that enables a

"party to establish the value of some particular or

"specific thing by proof of the value of another thing

"of the same class or general character," and notwith-

standing the repeated and continuous objections of the

petitioner to this class of testimony.

The most complete discussion of the point upon which

I am insisting, will be found in a very recent and well

considered case in the Court of Appeals of New York.

There, the Court said

:
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"These views would be quite suflficient to dispose

"of the appeal, and the discussion could properly

"end here except for the fact that the learned coun-

"sel for the plaintiffs has submitted quite an elabor-

"ate argument with numerous citations of authori-

"ties to show that the rule laid down in the Jamie-

"son Case was a departure from correct principles

"and from the doctrines sanctioned by previous de-

"cisions of this court. In that case it was decided

"that in cases of this character it is not permissi-

"ble to call witnesses who owned property in the

"vicinity of that involved in the suit, to show what

"their premises rented for ibefore and after the con-

"struction of the railway, in order to affect the ques-

"tion of damages to the property there in question.

"The principle upon which the decision rests is that

"such a rule, if sanctioned, would introduce into

"the case collateral issues relating to each sepa-

*'rate parcel of property. There is no general or

^^well-defined principle of the law of evidence that

'"enables a party to establish the value of some

"particular or specific thing hy proof of the value

"of another thing of the same class or general

"character. It would scarcely be claimed that in

"a controversy concerning the value of a horse

"such value could be established by proof of the

"value of another horse that bore more or less re-

"semblauce, or possessed some or all of the quali-
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"ties of the one in question, according to the vary-

"ing notions of witnesses. A party upon whom the

"burden rests of proving the value of particular

"property, real or personal, must ordinarily con-

"fine the proof to the specific property in contro-

"versy. Cases may doubtless be found where, in

"other jurisdictions and in special statutory pro-

"ceedings for determining the value of real prop-

"erty, more or less support is given to the conten-

"tion of the plaintiff's counsel. But in most, if not

"all, of them it will be found that the inquiry was

"not governed by the rules of evidence that pre-

"vail at common law. There are many cases in

"which commissioners or other officers specially au-

"thorized to determine the value of real estate may

"act upon a personal view or examination of the

"property and generally upon other than the strict

"rules of evidence that have been established in

"courts of law and equity. Such cases have little,

"if any, bearing upon the question decided in the

"Jamieson case. Our attention has also been call-

"ed to cases in this court belonging to the same class

"of actions as this, where proof of the value of

"other and similar property, in the same locality,

"has been recognized as proper.

"It will be found, we think, upon careful exam-

"ination, that in most of these cases the court

"simply recognized a situation which the parties
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"themselTes had created by the general course of

''the trial, or by consent or acquiescence and hence

'*tbey are in no way in conflict with the decision

"in the case referred to. Evidence of this charae-

"ter has, it is well known, been given by both par-

'*ties in this class of actions, and when we have found

"it in the record, generally without objection, we

"have treated it as the parties themselves treated it

"at the trial, and have in that way recognized it,

"when taken in connection with other proofs, as en-

"titled to consideration in order to support a find-

"ing or to answer some view of the case, taken for

"the first time in this court, contrary to the gen-

"eral course of the trial. This court does not re-

"fuse to recognize facts determined at the trial,

"though some part of the testimony tending to

"prove them may have been, in its nature, incom-

"petent for that purpose, and under a proper ob-

"jection should have been excluded.

"The party complaining must raise the question

"as to the quality or competency of the proof be-

"fore the fact is found or the question decided and

"not afterwards. In the other cases in this court

"cited by the learned counsel for the plaintiffs,

"proof of this character, found in the record, was

"not regarded, under all the circumstances, as suflS-

"ciently material to warrant a reversal. It was of

"more importance as affecting the result than it
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''appears to be in the case at bar. In the Jamieson

"Case the question was sharply raised at the prop-

"er time by a proper objection and exception and

"the evidence thus received was substantially all

"that could be found in the record to sustain the

"finding. Our decision in that case did not. we

"think, introduce any new rule of evidence or modf-

"fy any principle that had been directly sanctioned

"by prior decisions. It is not apparent how the

"practice which was there condemned, if sanc-

"tioned as a rule of evidence, can be of any great

"value in this class of actions. The extent of the

''investigation uould be subject to no limits ex-

" cept such as might be prescribed by the discre-

"tion of tJie tri.(d court, and even when it could be

"shown that the property was substantially similar

"as to locality and physical surroundings, yet dif-

"ferent parcels of property are affected in their

"value by so many different causes, that in the end

" there must be left a wide jield for conjecture and

" ^peculation. Ike scope of the inquiry would be-

"eularged beyond all necessary or proper limits and

"tiie mind of court and jury confused with a multi-

'•tude of conflicting and irrelevant facts. There is

"no such inherent difificulty in proving the value

"of real estate at a given time, as to require a re-

"sort to such evidence. It may be proved by show-

"ing the amount of its income to the owner, the
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"general course of values, by the opinions of wit-

"nesses competent to judge, or by that of experts

"having special knowledge on the subject and fa-

"niiliar with the causes which affect its rise or de-

"cline in the market. When the parties have given

"all proof on the subject which has long been rec-

"ognized as competent, for the purpose of ascer-

"taining the value of the property, it will generally

'^e found that little, if anything, of any value, can

"b"e added by resorting to proof of the value of

"other property,"

Witmark vs. E. R., 149 N. Y., 393, 398-401.

Ill re Thompson, 127 Id., 463.

But this vice of bringing in outside, collateral and

irrelevant matters, together with the injury that it

does, is aptly illustrated by a case in the same court.

There, the court said:

"A witness on the part of the plaintiff, was asked

"this question: 'Do you know anything about a par-

" 'ty recovering a judgment of |5,O00, before Judge

" 'Van Brunt?' This was objected to, the objec-

"tion was overruled, and an exception taken. The

"witness* answered, 'I was not in that case, nor a

" 'witness, and don't know anything about it; I

" 'did hear from some parties outside that there

" 'was such a thing.' It is evident from the pre-
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"vious questions put to the witness, that this in-

"quiry was intended to refer to a judgment for an

"injury occurring at the same place. The question

"was clearly incompetent. It was not a relevant

"or pertinent fact upon any issues in this case, and

"was calculated to influence the jury injuriously to

"the defendant. What the facts of the other case

"were, could not be known, and if they were, could

"not legitimately affect the case on trial, while i?

"the jury were informed that in another case a

"judgment of $5,000 had been rendered for the

"plaintiff, it might have affected their judgment,

"either upon the litigated questions of negligence

"or as to the amount of the verdict. *

"Jury trials shoidd he strictly confined to the is-

"snes made, and to the lenitimatp facts hearincf

"vpon them,, and the practice of draqoinp in ex-

"traneons matters to influence the jury cannot he

"too strongly condemned. Upon n closely contest-

"ed question of fact, sliyht influences mar/ turn the

"scale, and every ride of propriety and justice de-

"mand that nothing outside of the legitimate facts

"should he introduced to affect the minds of those

^'ivho are to decide the question, e//"-^ n^-i^^

"tended to intimate an opinion that this case was

"not properly decided by the jury either upon the

"question of negligence, or as to the amount of the

"verdict, but the fact that some other person had
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"recovered a verdict for a similar injury, was not

**a proper subject of inquiry on this trial, and we

''cannot see that it had no inftuence upo?i the jury,

"ive think it was error."

O'Hagen vs. Dillon, 76 N. Y., 171-3.

To the same effect: Jamieson vs. Elevated Railway,

147 Id., 325.

4. The errors enumerated above are also open to

another objection, namely, that this excursion into out-

side lands was incompetent for the reason that the evi-

dence should have been restricted to exhibiting the

actual condition of the land involved on July 6th, 1901;

and as illustrations of this point, I refer the Court more

particularly to Assignments of Error, 7, 8.

That the evidence must be restricted to the issue,

that it must be confined to the allegations (Gentry vs.

U. S., 101 Fed. Rep., 51), that it must exhibit the actual

condition of the precise property involved at the time

of the taking, and that it must not stray off into a col-

lateral examination of other properties, are propositions

thoroughly supported by the authorities. Randolph

tells us that the property to be condemned "is to be

"valued as it stands" (Em. Dom., sec. 238); and Lewis

says that the "jDroof must be limited to showing the

"present condition of the property, and tlie uses to

•

'.p. ,•;: it is naturally adapted, * * * and generally

"remote anu speculative inquiries should be excluded"
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(2 Lewis, Em. Dom., sec. 480); and this proposition is so

thoroughly settled in the law of Eminent Domain, that

I shall take time to cite but one of the adjudicated cases

bearing on the matter:

"The damages must be measured by the market

"value of the land at the time it was taken; not its

"value to the petitioners, nor to the respondent;

"not the value which it might have under different

"circumstances from those then existing."

Moulton vs. N. Water Co., 137 Mass., 167.

5. The objectionable matter contained in the Errors

above enumerated, was also erroneous, because the

yields of these outside lands were immaterial, it not

appearing that there was any identity of quality be-

tween them and the land in controversy, or that the

land in controversy ever had any yield—thus render-

ing comparison impossible, because speculative. Spec-

ial illustrations of this vice will be found in the Assign-

ments of Error, 13, 22, 25. The testimony of Low, pro-

tested against in Assignment of Error 22, is objection*

able upon other grounds hereinabove adverted to, but.

like many more of these errors, it is objectionable on

this ground also—though indeed the same may be said

of Assignment of Error 25.

It should however, never be overlooked that the one

fourteenth of this defendant's 8000 acres involved here
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is raw, undeveloped, and untested land; it has never

raised a crop of cane; it has never produced a dollar

of income; its capacity was wholly an unknown quan-

tity; and its capabilities are matters purely of guess and

speculation. The speculative and uncertain nature of

sugar lauds is common knowledge; their dissimilarity,

within restricted areas, was confessed in this case; and

Low's own handwriting in Exhibit 14 (supra) fully illus-

trates this dissimilarity, and shows how, within the

very contracted area involved here, nearly one-half is

useless and unfit for cultivation. Hence, the folly of

attempting to reason from one piece of land to another

in the absence of clear and affirmative proof of identity

of quality; and hence, too, in a jury trial, the grave in-

jury resulting from permitting speculative dreams to be

imported into the case to befog, mislead and prejudice

the jurors,—for "even when it could be shown that the

"property was substantially similar as to locality and
"physical surroundings, yet different parcels of prop-

"erty are affected in their value by so many different

"causes, that in the end there must be left a wide field

''for conjecture and speculation. The scope of the in-

"quiry would be enlarged beyond all necessary or prop-

"er limits and the mind of court and jury confused with

"a multitude of conflicting and irrelevant facts."

Witmark vs. R. E., 149 N. Y., 400.

6. The last exception of those in this class above
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emiTnerated, namely, Assignment of Error 33, was well

taken. It is everywhere agreed that the redirect ex-

amination is limited by the cross-examination, just as

the cross-examination is limited by the direct examina-

tion.

Button vs. Woodman, 57 Am. Dec, 46.

Blake vs. Stump, 20 Atl. (Md.), 788.

Backus vs. Barber, 77 N. W. (Minn.), 959.

State vs. Ussery, 118 N. Car., 1177.

Robinson vs. P. P. & W. Co., 31 P. R. (Okla.), 988.

Bank vs. Saling, 33 Oreg., 394.

Ranney vs. R. R., 67 Vt., 594.

Fry vs. Leslie, 12 S. E. (Va.), 671.

Schaser vs. State, 36 Wise, 429.

7. Before leaving this class of errors, it is proper

to point out that the error complained of in Assignment

of Error 7, cannot be excused. A litigant must state

the grounds of his objection, if his exception is to be

of benefit; and a failure of the court to permit it de-

prives him of the essential right to have his cause hecrd

upon legal evidence only.

Tabor vs. Bank, 62 Fed. Rep., 383.

Sigafus vs. Porter, 84 Fed. Rep., 435-6; grounds

of objection.

Laber vs. Cooper, 7 Wall., 565; objection must be

made at trial.
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N. H. Co. vs. Pace, 158 U. S., 36; necessity of ex-

ception.

Assignment of Error 5.—This was a double question,

which, of course, was not good practice. If either ques-

tion had been asked, a specific objection could have

been made; to the first that it had no foundation in

that it did not appear that the witness knew how the

return was made up; and to the second, that the re-

turn itself was the 'best evidence of what kind of return

it was, thus eliminating the conclusion of the witness

as to the law. This double question "called for the in-

"formation which from any source might be in the pos-

"session of the witness, and not for his knowledge. An
"answer detailing the hearsay statements of others,

"whether verbal or in writing, made at any time or

"place would have been responsive."

Xenia Bank vs. Stewart, 114 U. S., 224, 232.

Other errors similar to Assignment of Error 5 are

Assignments of Error 17, 18, 24; and a striking illustra-

tion may be found in Assignment of Error 18. The

witness having testified that no sugar had been grown

on the land in controversy by the Honolulu Plantation

Company, counsel asks him "why not?" Such a ques-

tion as this always elicits a mass of detrimental testi-

mony by which the opposing party cannot be bound:

What concern had the United States with the reasons
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of the Honolulu Plantation Company for not planting

sugar upon this land? The reasons and conclusions of

the Honolulu Plantation Company upon that subject

are not testimony by which the United States could be

bound. The private reasons of the Company nourished

in petto and uncommunicated to the Government were

not testimony. The mental processes of this company,

of its Directors or Manager, were not testimony. If

the word "testimony" had any rational meaning, that

meaning must involve acts and speech,—things done

and things uttered; and if a narration of things which

have been done, or of words which have been uttered,

is asked for, the question will bear broadly upon its face

its title or want of title to be regarded as permissible.

But to ask a witness why he did a particular thing, or

why he did not do a particular thing, is not to ask for

testimony, and is calculated only to elicit the narrator's

subterranean springs of action, with which his opponent

is not concerned, and by which he cannot be bound. As

the highest court in Pennsylvania has well remarked:

"the thoughts of one party cannot be proved to bind

"the other."

Thomas vs. Loose, 114 Pa. St., 35.

In other words, witnesses must state not merely facts,

but those facts which are in themselves legal evidence,

—

not conclusions, not private reasons, not secret, uncom-

municated motives of action or non-action. To adopt
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tbe language of the Supreme Court heretofore quoted

this objectionable question "called for the information

"which from any source might be in the possession of

"the witness, and not for his knowledge. An answer

"detailing the hearsay statements of others, whether

"verbal or in writing, made at any time or place, would

"have been responsive."

Xenia Bank vs. Stewart, 114 U. S., 224, 232.

This is precisely what was done here,—a proceeding

which, I submit, was manifestly erroneous, and a viola-

tion of a rule repeatedly announced.

People vs. Simonds, 19 Cal., 275.

People vs. Griffin, 52 Id., 616.

Wheless vs. Rhodes, 70 Ala., 419.

People vs. Gonsales, 71 Cal., 569.

Woods vs. Whitney, 42 Id., 358.

Burns vs. Campbell, 71 Ala., 271.

People vs. Powell, 87 Cal., 349.

People vs. Wallace, 89 Id., 158.

McCormack vs. Joseph, 77 Ala., 236.

Brown vs. Hickey, 68 Iowa, 330.

Stuart vs. Whitlock, 58 Cal., 2.

McDonald vs. Jacobs, 77 Ala., 524.

Herring vs. Skaggs, 34 Am. Rep., 4.

Williams vs. State, 26 So. Rep., 521.

People vs. Sharp, 107 N. Y., 427.
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Assignments of Error 6, 12, 31, 35.—These errors in-

volve mere speculation and possibility as to the produc-

tive capacity of a tract of land which never had been

sowed or cropped,—which never had produced anything

whatever; and the view taken by Mr. Lewis negatives
the propriety of this testimony:

2 Lewis, sec. 480.

At best, this land, as to the leasehold interest there-
in, should only be valued in a general way as possible
sugar land; but its estimated productive capacity is
incompetent, because involving such uncertain and
speculative elements as the number of tons, the cost of
production, fluctuating atmospheric conditions, uncer-
tain rain-fall, the uncertainties of the labor market, the
well-known fluctuations of the sugar market, and the in-

dustry, skill, etc., of the operator of the plantation.

These elements are entirely too dependent upon person-

al and accidental considerations to be taken into ac-

count; and it is submitted that no evidence should have
been received as competent which was a mere specula-

tion upon the probable or imaginary productiveness of

property which confessedly had never raised a crop.

Searle vs. K. R., 33 Pa. St., 63-4.

R. R. vs. Balthaser, 119 Id., 482-3; approved in

S. D. L. Co. vs. Neale, 78 Cal., 63.

Doud vs. R. R., 76 Iowa, 438.
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R. R. vs. Worcester, 156 Mass. 35.

R. R. vs. Galgiani, 49 Cal., 139.

De Boul vs. R. R., Ill 111., 499.

In re R. R., 35 Hun., 633.

Cobb vs. Boston, 109 Mass., 438.

Maynard vs. N. Ham., 157 Id., 218.

Ranlet vs. R. R., 62 N. Ham., 561.

R. R. vs. Patterson, 107 Pa. St., 461.

Miller vs. Water Co., 148 Id., 439.

R. R. vs. R. R., 12 Cush., 605.

Whitman vs. R. R., 3 Allen, 133.

Minister of Finance vs. Castle, 8 Haw., 106.

Lihue Plant. Co. vs. Farley, 13 Id., 284.

The Hawaiian cases above cited fully illustrate the

uncertain and problematic character of these plantation

enterprises. Thus, in Minister of Finance vs. Castle,

supra, the Court, speaking of "an agreement that in

"lieu of rent for the demised premises the lessor shall

"be paid one-twenty-fifth of all proceeds of all sugars or

"other produce raised on said lands after deducting cer-

"taln specified expenses and charges", said:

"As to the second matter, to try and fix the

"stamp duty on such an agreement for rent would

"only be working in the dark and guess work—

"there is nothing certain; all would have to de-

"pend on the state of the market, state of the

"crops, state of the weather and many other con-
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"tingencies, which it is impossible for human abii-

"ity to ascertain with any certainty."

The impossibility of procuring any but the most

speculative and uncertain estimates in cases of this

class, is further indicated by the following remark of

the Chief Justice in Lihue Plantation Co., vs. Farley,

supra

:

"It is exceedingly difl&cult to value property of

"this kind—especially when, as in this instance,

"no sales of stock in the company have taken place

"for some years. Many things besides such facts

"as are set forth above are to be considered. Some

"of these bear on general conditions such as the

"political status of the Islands, which have since

"the last decision been annexed to the United

"States, the assurance that our sugars will not be

"liable to customs duties, the prospects in regard

"to the supply of labor, the money market, and

"other things which affect values generally. But,

"after all, it is impossible to accurately estimate

"the value, or to reason it out with a fair degree

"of certainty. In a case of this kind different per-

"sons, though the most expert in such matters,

"would vary greatly in their opinions—even to the

"extent of hundreds of thousands of dollars."

And the same idea recurs in a typical case,—typical,
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that is to say, of the general doctrine upon this sub-

ject:

"The fact to be ascertained was the value of the

"land at the time of the taking. It is not allowed

"to arrive at this fact by the proof of the annual

"net profits derived from a particular use. The

"profit for any year would depend upon many and

"varying circumstances, such as the nature of the

"season, the price of labor, the condition of the mar-

"ket as to supply and demand in respect to the

"particular product, etc. The valuation derived

"from such evidence would be conjectural and specu-

"lative, and would not form a proper basis for an

"estimate of damages."

S. & a K. K. Co. vs. Galgiani, 49 Cal., 140.

Assignments of Error 11, 19, 20, 21, 23, 36.—These

errors result from the admission of evidence which did

not call for the market value but merely for the special,

peculiar and limited value of the property to a par-

ticular individual, namely, the Company defendant; in

other words, this illegitimate evidence elicited indiJ

vidual or personal ideas or conceptions of value, as dis-

tinguished from market value. The impersonal char-

acter of market value was entirely overlooked, and mar-

ket value was confused with the personality or needs
of the Plantation defendant. This type of evidence is
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everywhere reprobated; and all the authorities agree

that the compensation is to be measured by the im-

personal rule of market value, and not by the personal

needs or private valuations of the owner.

This theory of the law, that market value is a purely

impersonal element quite distinguishable from the per-

sonality or personal views of the owner of the property,

is approved by the Supreme Court in the following lan-

guage:

"In determining the value of land appropriated

"for public purposes, the same considerations are

"to be regarded as in a sale of property between

"private parties. The inquiry in sucli cases must

"he ivhat is the property icorih in the market,

"viewed not merely with reference to the uses to

"which it is at the time applied, but with reference

"to the uses to which it is plainly adapted; that is

"to say what it is worth from its availability for

"valuable uses. Property is not to be deemed

"worthless because the owner allows it to go to

"waste, or to be regarded as valueless because he

"is unable to put it to any use. Others may be

"able to use it, and make it subserve the necessities

"or conveniences of life. Its capability of being

"made thus available gives it a market value which

"can be readily estimated.''

Boom Co. vs. Patterson, 98 U. S., 403.
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The phrase "market value" is defined in the Am. &
Eng. Encyclopaedia of Law, to be a "price established

**by public sales in the nay of ordinary business"; and

the authorities collected in the accompanying note are

themselves, as well as the definition itself, entirely in-

consistent with the theory upon which the objectionable

evidence was admitted;—entirely inconsistent, that is

to say, with the idea that market value is to measured

by the peculiar personality or private needs of the own-

er of the property taken.

19 Ency. Law, 2nd Ed., 1153.

Mr. Randolph, with his customary clarity of vision,

puts the matter thus:

"The most important and often the only step in

"the assessment of compensation, is the determ-

"ination of the market value of the property af-

"fected. This value is presumably its present

"worth in cash. The market value of property is

"not affected by the personality or needs of its

"owner. The property is not to be valued in the

"light of any convenience or association which may
"make it peculiarly desirable to the possessor, but

"solely with regard to the elements which would

"make up its worth to any person happening to own
"it.

"The impersonal quality of market value is fur-
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"ther illustrated by the rule which forbids con-

"sideration of the necessities of the expropriators,

"or the probable value of the property under their

"management."

Randolph Em. Dom., sec. 234.

And Mr. Lewis, in formulating the general principles

to be applied in estimating value, disposes of the mat-

ter as follows:

"In estimating the value of property taken for

"public use it is the market value of the property

"which is to be considered. * * * It is not a

"question of the value of the property to the owner.

"Nor can the damage be enhanced by his unwilling-

"ness to sell."

2 Lewis, Em. Dom., sec. 478.

And the rule of market value is fully recognized in

this Circuit:

"You will understand, gentleman, that it is your

"duty to assess the damages in this case at the

"market value of the land. The testimony is di-

"rected to that question."

Per Morrow, Circuit Judge; Charge to Jury in U. S.

vs. Spring W. W., No. 12908. Charge filed Jan. 14,

1901.
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But here, Archer, against the objection and excep-

tion of the Grovernment, was permitted to take into con-

sideration ''the whole property of the Honolulu Plan-

station Company that is available for use in connec-

^tion with that land" (Assignment of Error 11); and

although the question was incompetent as traveling

beyond the issue yet it was also an incompetent hypo-

thetical question in that, ignoring the market value, it

dragged in the personal equation of the defendant. The

testimony of Bolte, admitted against the objection and

exception of the Government, was directly in the teeth

of all the authorities (Assignments of Error 19, 20). He

was permitted to testify immediately and directly, not

to the market value of the leasehold interest involved,

but to "the value of the leasehold interest of that land

"on the 6th day of July, 1901, to the Honolulu Planta-

"tion Company"; and his unusual estimate of "$450,000"

is reflected in the absurd verdict of this jury. And this

was done in the face of the objection that "it is settled

"law that what this may be worth to the Honolulu Plan-

"tation Company is not a fair test of the market value "

(Record, p. 628-9).

When Low was on the stand, and inquiry was made

of him concerning the buildings upon the property, he

gave the value of those buildings "to this Company"
;

the Government, in moving to strike out this illegal

matter again directed the attention of the court to the
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point involved by remarking: "It is perfectly apparent

"from the testimony that it makes no attempt to reach

"the market value. • * • It is illegitimate, the

"value it may be to any particular individual as dis-

"tinguished from the market value." (Kecord, p. 633.)

This same injurious error again appeared during the

testimony of Low upon the only vital issue in the

case, namely, that of the value of the property involved.

The occurrences are thus detailed in the Record:

"Mr. SILLIMAN. Q. Mr. Low, what is the val-

"ue of the property sought to be condemned to the

"Honolulu Plantation Company?

"Mr. DUNNE. I Object to the question upon two

"grounds; first, on the ground that it does not seek

"to bring forth market value and upon the ground

"second that it seeks to limit the value therein

"spoken of to the individuals, to wit: the Honolulu

"Plantation Company as distinguished from market

"value. ''^-i^

"The COURT. Let him answer the question.

"A. Pour hundred thousand dollars.

"Mr. SILLIMAN. What was its value on the

"6th of July, 1901?

"A. To the Honolulu Plantation Company?

"Q. Yes, sir.

"Mr. DUNNE. The same objection.
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"The COURT. The same ruling.

"Mr. DUNNE. We except.

"A. Four hundred thousand dollars."

(Record, pp. 635-6.)

And even when Higby was testifying concerning

buildings, the same error recurred,—the same failure to

discriminate between market value upon the one hand,

and individual or personal value upon the other (As-

signment of Error 36).

It is confidently submitted that these rulings cannot

be sustained upon any theory known to the law of

Eminent Domain. The principles deducible from the

authorities hereinabove cited under this head, stamp

these rulings as fatal and reversible error; for there

can be no middle ground between the universally ac-

cepted criterion of market value, upon the one hand,

and the personal needs of an individual, upon the other.

Market value is impersonal; it is independent of indi-

viduals; it is a growth or product from the usual opera-

tions of business; and it takes no account of the private

needs, capricious judgments, or fanciful valuations of

individuals. Market value has some stability, but the

fancy estimates of value of property to the owner are as

fickle and fluctuating as the private views, whims or

personal greed of individuals; and it is submitted that

the obligation of the government to make compensa-
tion, should not be measured by any such whimsical
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standard as that involved in the Errors complained of

above.

In a very well considered case in Missouri, the dis-

tinction for which I am contending, is indicated in these

words

:

"If the criterion of the value given by the court

"in the second of the above instructions be correct,

"one might be convicted of grand larceny for steal-

"ing a finger ring of the intrinsic or marker value

"of $5, only because, forsooth, being a gift to the

"owner by a departed friend, or wife or other loved

"one, he placed an estimate upon it far beyond its

"value, although of no greater value to third per-

"sons than another ring of the same kind, which

"could be purchased wherever kept for sale for »5.

"The criterion of value by which the jury were told

"in that instruction they might be governed does

"not apply as a general rule in civil proceedings,

"and when the statute requires that property

"stolen shall be of the value of $10 in order to con-

"stitute the theft there of grand larceny, the term

"value" is to be taken in its legal sense, which d^es

"not differ from its common acceptation, and ti.eie

"is no warrant for allowing any other mode of as-

"certaining the value of stolen property in a crim-

"inal prosecution than that which prevails gener-

"ally in criminal proceedings. It is not the fancy

"estimate of value placed upon the property by the
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''owner which is to determine whether the theft is

"grand or petit larceny, but its actual value as that

"value is usually ascertained in other proceedings.

"If one sue another for conversion of personal

"property, he recovers not what the property was

"worth to him, but its value in the market; and it

"would be strange enough if, when the statute de-

"clares that no one shall be adjudged guilty of

"grand larceny unless the goods stolen were of the

"value of $10, a criterion of value should be adopt-

"ed which would authorize a conviction for that

"offense, when the goods stolen were worthless to

"third persons and of no market value, but possess

"a value which can only be measured by fancy or

"sentiment, a measure of value as uncertain and

"variable as the whims and caprices of the owner of

"the goods, or the witnesses he may introduce to

"prove their value. We cannot substitute this for

"the stable and certain measure furnished by the

"price which such goods command in the market."

State vs. Doepke, 30 Am. Rep., 787-8.

That this same distinction runs through all the law,

may 'be illustrated by a New Hampshire criminal case-

In that case it was observed by Bingham, J.:

"It was a chattel. * * * Its value as a stat-

"utory subject of larceny is the market value; and

"evidence that it is worth |20 to its owner, and
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*'worth nothing to anybody else, does not show its

''market value to be |20. To be of the market

*'valne of |20 it must be capable of being sold for

"that sum at a fairly conducted sale,—at a sale

"conducted with reasonable care and diligence in

"respect to time, place, and circumstances, for the

"purpose of obtaining the highest price."

State vs. James, 58 N. H., 67.

And this distinction is observed in other branches of

the law also. Thus, in an English case, it appeared

that the plaintiff was a clothier at Manchester, and sent

a parcel of goods by the defendant's railway to his

traveler at Cardiff. The parcel was delayed through

the negligence of the defendants, and the traveler af-

ter waiting two days beyond his usual time, left before

it was delivered, and the goods were consequently not

sold but forwarded, instead of a fresh parcel, to the

traveler at the next town he visited. No notice had

been given to the defendants of the object for which

the goods were sent. The County Court Judge having

decided in favor of the plaintiff, and included in t^e

damages the profits which the plaintiff would have pr-oi)-

ably made by the sale of the goods at Cardiff, the i]o-

fendants appealed against this decision. On appeal, it

was argued that the market value is the value of the

goods to the plaintiff for purposes of sale ; but the court

held that "the market value of the goods was their

"value in the market independently of any circumstan'
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" ces peculiar to the plaintiff, and that the profits that

"would have been made by the sale of the goods at

"Cardiff through the plaintiff's traveler being present^

"could not be recovered."

G. W. R. R. vs. Redmayne, L. R., 1 0. P., 320.

When we turn to the special subject of market value

in eminent domain proceedings, we find the same dis'

tinction recognized, and the same rule universally ap'

plied. Thus, in a well considered and frequently cited

California case, the following language was used:

"The word 'value' is used in different senses,

"Bouvier, in his definition, says: 'This term has two

" 'different meanings. It sometimes expresses

" 'the utility of an object, and sometimes the power

" 'of purchasing goods with it. The first may be

" 'called the value in use, the latter the value in

" 'exchange.' For the purposes of the law of em-

"inent domain, however, the term has reference to

"the value in exchange, or market value. There

"are some cases which seem to hold that the value

"in use to the owner is to be taken if it exceeds

"the market value. But it will generally be found,

"on a careful examination, that such cases either

"relate to the damages accruing to the owner from

"the taking, and not to the value of the property

"itself, or overlook the distinction between the two
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"things. The consensus of tihe (best'-considered

"cases is, that for the purposes in hand the value

"to be taken is the market value, by which is un-

"doubtedly meant, not what the owner could real-

"ize at a forced sale, but 'the price that he could

" 'obtain after a reasonable and ample time, such

"'as would originally be taken by an owner to

" 'make sale of like property.' "

S. D. L. Co. vs. Neale, 78 Cal., 67-8.

In a well considered Massachusetts case, the nisi

prius Court charged the jury, in an eminent domain

case involving a leasehold interest, as follows:

"The value of the leases is their market value;

" 'market value' means the fair value of the prop-

"erty, as between one who wants to purchase and

"one who wants to sell any article, not what

'<could be obtained for it under peculiar circum-

"stances, when a greater than its fair price could

"be obtained; not its speculative value; not a value

"obtained from the necessities of another. Nor

"on the other hand, is it to be limited to that price

"which the property would bring when forced off

"at auction, under the hammer. It is what it

"would bring at a fair public sale, when one party

"wants to sell and the other to buy. The fact,

"therefore, that one of these lessees, Lawrence, as

"had been argued 'by his counsel, did not want to
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"move, wanted to stay there, would have paid a

"very large sum to stay there, is not a test of market

"value, because it is not a case of one who wants to

"sell and one who wants to buy. If Lawrence had

"wanted to go out, the question is, what would his

"lease have brought? Not what it ivould have been

"north to him if he had wanted to stay there, be-

'' cause it may have been of greater value or of less

''value to him than its value upon the market.

''That simply determines its value to him, not its

"market value. The question for you to consider is,

"if Lawrence wanted to sell this lease, what could

"he have obtained for it upon the market, from par-

"ties who wanted to buy and would give its fair

"value?"

These instructions were attacked on appeal at con-

siderable length, but, notwithstanding, the respondent

was not called upon to reply; and the court, through

Gray, C. J., subsequently a member of the Supreme

Court of the United States, held these instructions to

be "correct and sufficient," and overruled the exceptions.

Lawrence vs. Boston, 119 Mass., 126, 128-9, 132.

The same idea recurs in a Minnesota case. There, an

attempt was made to fix value by proof of the utility of

the property to a particular corporation for a particular

purpose, namely, railroad purposes; but the lower Court

excluded the questions asked, and on appeal, the Su-

preme Court said:
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'^Whether the two excluded questions were ad-

**missible or not, it is quite apparent that the wit-

^^nesSj according to his own testimony, was unable

*'to answer them, and that the exclusion, therefore,

"worked no prejudice to the appellant. But, aside

''from this consideration, we are of opinion that the

"view taken by the court below was the correct one,

"viz., that the proper question was, what is the

"value of the property sought to be condemned for

"any purpose? that is to say, for any purpose for

"which it is adapted and is available. No reason

"can he given why property taken under the em-

"inent domain law by a railroad company, or for

"any public purpose, should be paid for at a rate

"exceeding its general value—that is to say, its

"value for any purpose. Any use for which it is

"available, or to which it is adapted, is an element

"to be taken into account in estimating its general

"value. But where a condemnation is sought for

"the purposes of a railroad, to single out from the

"elements of general value the value for the spe-

"cial purposes of such railroad, is in effect to put

"to a jury the question, ivhaf is the land ivorth to

"the particular railroad company, rather than what

''is it worth in general^ The practical result ivould

"be to make the Company's necessity the land-own-
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^'er's opportunity to get more than the real value

''of his land."

Stimpson vs. R. R., 37 Minn., 284.

In Moulton vs. Newburyport Water Co., above cited,

the rule was briefly, but clearly formulated thus

:

"The damages must be measured by the market

"value of the land at the time it vras taken; not

"its value to the petitioners, nor to the respondent;

"not the value v^^hich it might have under different

"circumstances from those then existing."

Moulton vs. N. Water Co., 137 Mass., 167.

In a later case, the lower court charged the jury thus:

"The petitioners were not entitled to swell the

"damages beyond the actual market value by any

"consideration of its special use. Now, upon the

"general subject, how are you to compute the dam-

"ages? You are to determine what was the fair

"market value of the land taken by the city. In

"determining this, the jury ought to determine its

"capabilities, and the purposes for which it may be

"used, and also that, under the statute, the title

"to the land was vested in the respondent. The

"value is to be assessed according to its value when

"taken, having regard to the uses to which it may
"probably be applied. The point to which I want
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''to call your attention is the following extract from

*'the opinion in that case, (Moulton vs. Kewbury-

"port Water Co., 137 Mass., 163, 167), which I adoj)t

"as the law in this case: 'The damages must b<?

" 'measured by the market value of the land at the

"'time it was taken; not its value to the

" 'petitioners, nor to the respondent; not the value

" 'which it might have under different circumstan-

" 'ces from those then existing.' The value for a

"special purpose is not the test, but the fair mar-

*'ket value of the land in view of all the puri)oses

''to which it was natural 1}^ adapted. That must be

"the rule here. I do not suppose it is competent

"for you to take into consideration, in computing

"these damages, the value of this land to the city

"for sewerage disposal and improvement. There

"has been evidence how the city was using it, how

"advantageous the city has found it to he for cer-

"tain purposes; but the laws says, it is not the

"value to the city, and neither is it the value to

"the petitioners, that is to govern, but the fair

"market value of the land in view of all the pur-

"poses for which it was naturally adapted."

On appeal, these instructions were fully approved in

the following language:

"The instructions so far as shown 'by the report

"are recited above. In giving them, the Court read



162^

''from the opinion in Moulton vs. Newburvporfr

"Water Co., 137 Mass., 163. Taken as a whole, the^

"instructions state correctly and with sufficient

"clearness and fullness the elements of damages

"and the manner in which they should be consid-

"ered by the jury. The jury were told, in sub-

"stance, that in computing them, they were to de-

"termine the fair market value of the land at the

"time of taking; that they were to take into ac-

"count its capabilities, and the purposes for which

"it might be used, and to proceed in view of all the

"uses and purposes to which it was naturally

"adapted, or to which it might probably be applied,

"and that they were to form their estimate of its

"value under all those circumstances; that the

"damages were not to be measured by its value to

"the petitioner nor to the city, nor by the value

"which it might have under different circumstances

"from those thea existing, and that the value for a

"special purpose was not the test, but its fair mar-

"ket value in view of all the purposes to which it.

"was naturally adapted."

B. R. vs. Worcester, 155 Mass., 35.

And so in New York. The distinction contended for

here was fully recognized by so eminent a Judge as

Bronson, and in a very well considered case, he remarks

:



1G3

''But hoAvever much the necessity for disarraii^^-

•^'ing the plans of any individual may be regretted,

^'the greater principle upon which public improve-

"ments are to be affected must be substantially the

"same in all cases. All classes and conditions of

^'men hold their property subject to the paramount

"claims of the state; and when it is taken for pub-

*'lic purposes, and the question of compensation is

"presented, the only proper inquiry is, whpt is its

"value? The question is not, wJiat estimate does

''the oivner place upon it, hut ivhat is its real

"uorth, in the judgment of honest, competent and

"disinterested men? The use to which the owner

^'has applied his property is of no importance be-

"yond its influence upon the present Value. If

"highly cultivated, it will be worth more than

"though it had been suffered to run to waste.

"* * * What price will it bring in the market?

"That is the proper inquiry in a proceeding of this

"kind. As between individuals, the owner may de-

"mand any price however exor^bitant, for his prop-

"erty; but when it is taken for public purpoR<\-?,

"he can only demand its real value. That value

"cannot depend in any degree on his own will.

"To allow either his judgment or his fancy in re-

"lation to the proper use of the property to in-

"fluonf'O t^^.'^ question, would be to make the es-
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"tate either more or less valuable, as it might hap-

"pen to be possessed by one individual or another."'

In re Furman St., 17 Wend., &49, 669, 670.

The same doctrine is recognized in Pennsylvania, in a

very recent case, where the Supreme Court of that Com-

monwealth expressed itself thus:

"Where property is injured by the construction

'•of public works the measure of damages is the

"difference in the market value of the property be-

"fore and after the construction. The creation of

"noise and dust, the invasion of privacy, the de-

"privatiou of light and means of access, the burden

"of additional fencing and like matters are to be

"taken into consideration as affecting the market

"value. They are not separately to be estimated,

"item by item and a result to be reached by adding

"together the different estimates, nor is the effect

"upon the particular oivner because of anything

"peculiar to himself, or his business to be taken in-

"to consideration. The owner's loss is measured

"by the difference in the market value of his prop-

"erty; this includes all the elements of depreciation

"and represents the whole loss. But the separate

"items are to be considered, not as distinct items

"of loss, but as they affect the market value. This

"is the rule established by a long line of cases,

"among the more recent of which are Dawson vs.
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*'Pittsburg, 159 Pa. St., 317; Reyentlialer vs. Phil-

"adelphia, 160 Pa. St., 195; Comstock vs. Clearfield,

"etc. Ry. Co., 169 Pa. St., 582; Struthers vs. Phil-

''adelphia etc. R. R. Co., 174 Pa. St., 291."
^

Shano vs. Bridge Co., 189 Pa. St., 245.

Other cases to the same effect might be cited; but

I believe that a sufficient showing has been made to

point out the confusion between market value proper

aad that personal value which is peculiar to the owner

of the property, and which is limited merely by his

needs, fancies or whims. The obscurity upon this point

resulted in the admission of evidence which was most

damaging to the Government, and permitted the defend-

ant to lay before the jury, not evidence of market value

at all, but merely of the private and personal estimate

of the Plantation Company,—a course which could have

had no other tendency except to mislead the jury and

to operate to the detriment of the Government, par-

ticularly since the burden of proof was erroneously put

upon the Government ("The burden of proving the

"value of the land rests upon the defendant, and it is

"the duty of the defendant to establish the market

"value of the land by a preponderance of evidence"; per

Morrow, Circuit Judge; Charge to the Jury in U. S. vs.

S. V. W. W., No. 12908, Charge filed Jan. 14, 1901). It

cannot be said "that these errors were immaterial, as
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"it does not appear that they were errors which coilloi

"not prejudice the rights of the plaintiff."

Mexia vs. Oliver, 148 U. S., 664, 673.

Gilmer vs. Higley, 110 U. S., 47.

V. & M. R. R. vs. O'Brien, 119 Id., 99.

St. Louis etc. Ry. vs. Xeedham, 63 Fed. Rep., 107.

Nat. Mas. Assn. vs. Shryock, 73 Id., 774, 781.

Boston etc. K. R. vs. O'Rielly, 158 U. S., 334, 337,

Assignments of Error 14, 15.—In Assignment of Er-

ror 14, Mr. Thrum's opinions were excluded, because he

was not an "expert." It was purely upon this ground

that the Court sustained the objection. But when we

turn to Assignment of Error 15, where the Government

sought to explain further the standing of Mr. Thrum, by

showing his experience on the Ewa Plantation, the de-

fendant's motion to strike out was granted, not upon

the ground that this testimony was not proper re-direct

examination, but upon the ground that this testimony

was not material. I submit, however, that the testi-

mony was material to illustrate Mr. Thrum's qualifica-

tions to speak concerning the value of the leasehold;

and that in this respect the granting of the motion to

strike out, as well as the sustaining of the objection
forming Assignment of Error 14 were erroneous. The
lule seems to be that the average intelligent man, //

shoirv to be qi'alified by a Inwuledge of the value in
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(controversy, may give his opinion thereon, though not

a technical "expert."

2 Lewis, sec. 437.

Swan Co. vs. Middlesex, 101 Mass., 173^

Huff vs. Hall, 56 Mich., 456.

P. K. K. vs. Bunnell, 81 Pa. St., 426.

C. K K. vs. Wolf, 74 Geo., 664.

S. D. L. Co. vs. Neal, 78 Oal., 63.

T. H. R. R. vs. Crawford, 100 Ind., 550.

Alt. vs. Cal. Fig. Co., 19 Nev., 118.

Dalzell vs. Davenport, 12 Iowa, 437.

Whitfield vs. Whitfield, 40 Miss., 352.

Cantling vs. R. R, 54 Mo., 385; 14 Am. Rep., 476.

Mish vs. Wood, 34 Pa. St., 451.

Thatcher vs. Kaucher, 2 Colo., 698.

Cooper vs. State, 53 Miss. 393.

Cooper vs. Randall, 59 111., 317.

Wash. Co., vs. Webster, 68 Me., 449.

Foster vs. Ward, 75 Id., 594.

Sullivan vs. Lear, 23 Fla., 463; 11 A. S. R., 388.

Whiting vs. Ins. Co., 76 Wise, 592.

Reggan vs. R. R., Ill Mo., 456.

Latham vs. Brown, 48 Kans., 190.

Finch vs. R. R., 46 Minn., 250.

Roberts vs. Boston, 149 Mass., 346.

Laing vs. R. R., 54 N. J. L., 576.

Assignment of Error 16.—This was an attempt, in;
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the language of counsel, (Record, p. 236), to impeach the

character of Mr. McCandless' testimony, because some

person other than Mr. McCandless had placed upon tue

Oahu Sugar Plantation a valuation which counsel

deemed to be inconsistent with the valuation placed by

the witness upon the property, that is to say, the real

estate, of the Oahu Sugar Plantation. The witness had

testified, pages 232, 621, that "the Oahu Sugar Company

"leased Ford Island and peninsula from the II Estate

"for f121/2 per acre per annum"; and on cross-examina-

tion, counsel undertook to show, for the avowed pur-

pose of discrediting the witness, that a certain large

valuation was placed by the Company upon its plant

at Ford Island,—so large, counsel thought, as to be

inconsistent with the witness' statement that the orig

inal lease was for $12.^ per acre per annum. No at-

tempt was made to show that the original lease was

not for |;l2r^ per acre per annum; no attempt was made

to show that the large and inconsistent valuation, so

claimed, reflected the views of the witness; and no at-

tempt was made to show that the witness in any way

participated in the making of this alleged inconsistent

valuation. It did appear from the testimony of the

witness that he was a director in the Oahu Sugar Com-

pany; it did appear that all of Ford Island which was

in fact condemned was 23 acres as against 142 acres

originally intended for condemnation, and on which the

alleged inconsistent valuation was based; and it did
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appear, affirmatively, not only that the witness neither

signed nor swore to the alleged inconsistent valuation,

•but also that, although a director, yet he was not pres-

ent at the meeting of the Board of Directors at which

the alleged inconsistent valuation was settled upon,

and in no way participated in the making or filing of

that valuation. In other words, the only imaginable

thread of connection between the witness and this pre-

tended inconsistent valuation, consisted in the naked

and totally undraped fact that the witness happened to

be at the time a director in the corporation. Absolutely

no personal connection was established between him

and the alleged inconsistent valuation, and no founda-

tion whatever existed to charge him with any responsi-

bility for this act of the other directors of the corpora-

tion.

But, again. There was no showing that the United

States participated, directly or indirectly, in the framing

of this alleged inconsistent valuation. No relation what-

ever was established between that valuation and the

petitioner herein against whom the valuation was of-

fered; and thus, as against the Government, this alleged

inconsistent valuation amounted to nothing. It ap-

peared, however, that all contentions between the Oahu

Sugar Company and the Government had ceased and had

been determined by an amicable settlement. And it

is submitted, therefore, that this illegitimate attempt to
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"impeach" tho fairness of Mr. McCandless was erroneous

and prejudicial to the rights of the Government.

So far as the amicable settlement between, the Gov-

ernment and the Sugar Company was concerned, that

was a proceeding in which the defendant here had neither

part nor lot; and it was a proceeding which the Govern-

ment had an undoubted righrt to close and forever seal

up by "buying its peace."

Daly vs. Coons, 64 Ind., 548.

Kinney vs. C. V. Mining Co., 4 Saw., 441.

In the next place, how can the United States, in this

present cause, be bound by the views of certain officers

of the Oahu Sugar Company, or by the views of the Sugar

Company, as to the value of a piece of land not involved

in this case? Such views would not conclude the United

States, even if they related to the land in controversy in

this case; how much less, then, when relating to other

and foreign lands? All the objections, indeed, which

have heretofore been urged against excursions into out-

side lands, and against the attempt to swell the value of

the land involved here by a consideration of some im-

provement, advantage or higher valuation upon lands

located elsewhere, make with equal force against the po-

sition taiken in this behalf. This attempt was sheer res

inter alios acta: it obliterated the legal identities of

transactions; and it seemed to be the opinion of counsel

that any transaction which might possibly help his case
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should be admitted in evidence, no matter how foreign,

and no matter how barren of privity. It seemed, indeed,

to be his idea that any transaction could be proved to

bind the Government, whether any connection between

the Government and the transaction was established or

not.

But before this alleged inconsistent valuation could

have been admitted to "impeach" McCandless, some sort

of privity should have been esitablished between him and

the alleged inconsistent valuation, some sort of partici-

pation by him in that valuation, so that the valuation

could fairly and reasonably be said to be his act, and

chargeable against him. But McCandless, as the testi-

mony shows, although a director in the Company, yet

was not present at the meeting of the Board of Directors

at which the alleged inconsistent valuation was framed,

neither signed nor swore to the instrument setting forth

that valuation, and in no manner participated in the

making thereof. As already observed, that valuation

was the act of the corporation, and the only thread of

connection between the witness and it lay in the naked

circumstance that he happened to be a director. But

"The general doctrine is well estaiblished, and ob-

"tains both at law and in equity that a corporation

"is a distinct entity, to be considered separate and

"apart from the individuals who compose it, and is

"not to be affected by the personal rights, obliga-
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"tions and transactions of its stockholders; and this,

"whether such rights accrue or obligations were in-

"curred before or subsequent to incorporation."

Moore Co. vs. Towers Co., 87 Ala., 206.

Boone, Corporation, sec. 3.

There seems to be no such identification of the Director

with the corporation, or of the corporation with the di-

rector, as to charge either with responsibility for the act

of the other; nor is there any rule of law which charges

either a stockholder or a director with actual knowledge

of the business transactions of the corporations, merely

because he is such stockholder or director; and it is even

a ma;tter of grave concern whether the books of a private

corporation are competent evidence against a member or

director of his contract or private dealings with the com-

pany, for in that respect he is deemed a stranger.

Rud vs. Robertson, 126 N. Y., 113.

Stephens, Evidence, Chase Ed., 114.

Smith vs. Dorn, 96 Cal., 70.

Piersall vs. Tel. Co., 124 N. Y., 256.

S. & L. Soc. vs. Gerichten, 64 C^l., 520.

Aldridge vs. The State, 88 Ala., 113.

Wheeler vs. Walker, 45 N. H., 355.

Phillips vs. The State, 96 Geo., 293.

Wickersham vs. Crittendon, 93 Cal., 17.

Blum vs. Robertson, 24 Id., 128.

Hagar vs. Cleveland, 36 Md. 477.
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Lothiam vs. Wood, 55 Cal., 159.

2 Thompson, Corp., sec. 1932.

People vs. Dye, 75 Cal., 113.

Assignments of Error, 26, 27, 28, 29, 30, 32, 34.—This

class of errors are all open to the same objection, namely,

that no preliminai-y foundation was laid to permit the

introduction of the testimony complained about. The

point made here can be as fairly sta.ted and explained by

one illustration as by many; for the obvious reason that

the erroneous admission of improper testimony would,

within the rule in Mexia vs. Oliver, 148 TJ. S., 673, be as

fatal in one case as in many, because it would be impossi-

ble to say that the jury did not act upon the illegal testi-

mony. Not, of course, that I surrender one jot or tittle

of the various errors enumerated at the head of this para-

graph; but only that, for purposes of convenience in

presentation, one illustration will serve my purpose.

Take, for example, the testimony of Goodale. From the

beginning- to the end of his direct examination, the one

solitary instance in which market value is mentioned, is

when the Government objected to his testimony upon the

ground that it did not appear that he knew the market

value of the property in dispute on July 6th, 1901. He

tells us of hi® place of residence, Ms occupation, and the

size of the plantation of which he is manager, so far as

its planted area is concerned. He tells us that his Plan-

tation is in the district of Waialua, on the Island of Oa-
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hu. He tells us that he has had 23 years' experience in

this country ''

^in the growth and manufacture of sugiar' '

—

be it observed. He says that he is familiar with "the ag-

"ricultural land on this Island"; and he tells us, when

ajsked if he knows "the value of it," that he "thinfcs" so.

Up to this point in his examinart:ion, no reference has

been made to the land involved in this case, or to its mar-

ket value; and now, for the first time, he is asked wheth-

er he knows the lamd sought to be condemned. Goodale

does not pretend that he "knows" the land, and contents

himself with saying merely, "I have seen the land." He

says that he was there in October, 1901, and it appears

from other portions of his testimony tliat this was the

only visit which he ever paid to it (Record, pp. 329, 659).

Since Octdber, 1901, he has not been upon the land ex-

cept as a passenger in the railroad train that crossed it

at one point. He was then asked what kind of an exam-

ination he made at the time of this visit; and there his

preliminaiy examimution as an "expert" abruptly and

incontinently ceased. It will be observed that notwith-

standing thait the viisii issue in this case was the market

value of the property involved at the time of the taking,

yet in this examination of Goodale no reference what-

ever was made to that subject-matter, and no attempt

whatever was made to qualify him upon that essential

point. Notwithstanding the utter absence of any founda-

tion—of any qualification—of any showing in the remot-

est way that he was qualified to speak to the mtarket
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value of the leasehold interest involved in this litigation,

he was asked the question which appears on pages 328,

658-9, of the Record. To this question t!he Government

intterposed the following objection:

"Mr. DUNNE. Objected to as immaterial, irrele-

"vant and incompetent; without foundation in this,

"that it is not a fair statement of the evidence; wlth-

"out foundation in tliis, that it does not appear that

"the witness does know the market value of such

"property on the 6th of July, 1901."
,

This objection was overruled, the Government except-

ed. And then came before the jury the illegal and dam-

aging testimony, "three hundred thousand dollars." On

what principle can this ruling, which is typical of this

class of errors, be sustained? Opinion evidence is itself

an exception to the general rules of evidence. There is

no more familiar principle in the law of evidence than

that the opinions of witnesses, except in certain specified,

limited and exceptional cases, are irrelevant; for, "if it

"were a general rule of procedure that witnesses might

"be allowed to state not only those matters of fajct about

"which they are supposed to have kuo^iedge, but also

'^he opinions they mig'ht entertain about the facts in

"issue, the administration of justice would become a lit-

Hle less than a farce" (2 Jones, Evidence, sec. 361). And,

therefore, it is absolutely without excuse to permit wit-

nesses to give their opinions in evidence except in those
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certain specified, limited, and exceptional cases, and not

even then, unless tlie proper foundation is laid by show-

ing that they are qualified to speak to the point in issue.

The point in issue, and the only point in issue, was the

going market value of the defendant's leasehold interest

at the time of the taking; ibut Goodale was in no manner

or form qualified to speak upon this subject. He had vis-

ited the land in controversy but once; and, like any other

Vritness, might have been called wpon to describe what

he saw there; but instead of treating him in this light

as a witness simply, his evidence was treated and sub-

mitted to the jury as exi>ert evidence of a subject-matter

as to which not one thread of foundation was laid. His

knowledgie of market value in some other neighborhood,

even if any such knowledge had been established (which

was not done), would not have qualified him to speak

concerning the land in controversy; for if he had no

knowledge of the going market value of the defendant's

leasehold of this particular land, he should have not been

allowed to guess from his knowledge of values in some

other neighborhood (if such knowledge had been estab-

lished, which was not done), and then have that guess

leftfor the consideration of the jury as expert testimony.

But not only was no showing made of any knowledge by

Goodale of market value elsewhere, but also there was

no showing, foundation or qualification laid by or for

him in the matter of special or peculiar knowledge of

market value of the land in controversv. He had visited
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the land onice; ithat was the length, ibreadth and depth of

Ms knowledge of it; and while, as already sugigestted, he

might have testified as an ordinary witness to what he

saw on the premieieis, -yet he was not so questioned, he

was treated as an expert, and his unfounded and un-

qualified guess was submitted to that jury as that of an

expert in market values. It is earnestly submitted that

this error is beyond all remedy. The Supreme Court of

Pennsylvania in a very recent and well considered case

thus discusses this matter:

"An expert is a person experienced, trained,

"skilled in some panticular business or subject. An

"expert witness is one who because of the possession

"of knowledge not within ordinary reach is sipecially

"qualified to speak upon the subject to which Ms at-

"tention is called. Thus, a chemist, a physician, a

"miechamc, an artist, has special knowledge of the

"things that fall witMn the range of Ms studies and

"his daily practice, and because of such special

"knowledge, not within ordinary reach, his testi-

"mony upon a subject relating to his particular line

"of study or research is regarded as most exact and

"entitled to more weight than that of witnesses not

"possessing the same opportunities for acquiring

"thorough knowledge of the subject. Many per-

"sons may know something about a given question,

"and be competent as witnesses to tell you what they
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''know, A few may have an intimate, an exception-

''al, knowledge and be entitled to speak as expert

"witnesses. Now the question to which the so-

-called expert witnesses were called in this case was

''the value of the plaintiff's land before the location

"of the defendant's railroad over it, and its value as

"affected by that location. That they were experts

"in the value of real estate elsewhere did not give

"to their testimony the value of expert evidence

"when they spoke of the plaintiff's property. If they

"had no knowledge of the prices of land in that

"neighborhood before and after the location of the

"railroad, they ought not to be allowed to guess from

"their knowledge of prices in some other neighbor-

"hood, and have such guess left for the considera-

"tion of the jury as expert testimony. Sprogle was a

"witness, but he certainly did not show himself to

"have knowledge not within ordinary reach on the

"subject of the value of the plaintiff's land. He had

"no special or peculiar knowledge of values in that

"neighborhood. He knew enough about the subject

"to be entitled to be heard as any other witness

"might be, but expert knowledge means more than

"that. It was a mistake, therefore, to treat or sub-

"mit to the jury his evidence as that of an expert in

"values in the vicinity in which the plaintiff's land

"was situated. His evidence should have gone with

"that of other witnesses who spoke as witnesses
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"simply; or in the language of the learned JiidLM^

^'found in the bill of exceptions, *I think he can tet.

" 'tify as far as his testimony goes.' He might have

"been an expert in values in Philadelphia or Read-

ying, but he did not show himself to be such as to

"Delaware County. The knowledge relied upon to

"give the testimony of a witness the value of that of

"an expert must relate to the subject under investi-

"gation."

Struthers vs. E. R., 174 Pa. St., 298-9.

It may be claimed that Goodale's position as a planta-

tion manager,—though the manager of a plantation in

another neighborhood than the one involved in this

case,—might put him in a position to be advised of the

going market value of the land in controversy; I dispute

the proposition of fact here implied; and I point out that

his testimony wholly fails to show that this was so.

The very most that could be claimed on this score, al-

lowing the utmost liberality to this defendant, would

merely be that Goodale, just like a great many other

men, had the opportunity to acquire the requisite knowl-

edge; but neither his testimony nor anything else in the

case, even indicates that he improved this opportunity

(if the opportunity existed), and acquired the essential

knowledge. In addition to this, it is perfectly clear that

the mere opportunity for acquiring) the knowledge in-

dispensable to permitting the reception of opinion evi-

dence as to market value, cannot suffice; the proper
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foundation must be laid by showing the actual existence

and possession of such knowledge by the person whose

opinion is offered. Thus, the Supreme Court of Califor-

nia remarked:

"The rule is that mere opportunity afforded for

"observation will not constitute one an expert, or

"render his mere opinion admissible as evidence; he

**must have been educated in the business about

"which he testifies; or it must first be shown that he

"has acquired actual skill and scientific knowledge

"upon the subject."

Goldstein vs. Black, 50 Cal., 465.

Estate of Blake, 136 Id.3^^5,3<?7'

And see, to the same effect:

Ellingwood vs. Brag, 52 N. H., 490.

Perkins vs. Stickney, 132 Mass., 217.

Page vs. Parker, 40 X. H., 47.

And speaking upon this subject, the Supreme Court of

California remarks:

"Conceding that the testimony may have been ad-

"missible, the witnesses offered failed to show them-

"selves possessed of the requisite knowledge to au-

"thorize them to testify as to the value of the land.

" 'Where a witness is produced to testify in the

" 'character of an expert, as to the value of the prop-

" *erty, it should appear that he has some special
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" 'skill or experience, or peculiar knowledge of the

" 'value of the class of property about which it is

" 'proposed to question him, such skill or knowledge

" 'having been acquired by him in the line of his pro-

" 'fession or business.' (Koger on Expert Testi-

"mony, sec. 154.)

"According to Wharton on Evidence, section 447,

"two essentials are requisite to a proper estimate

"of value:

—

" 'First—A knowledge of the intrinsic properties

"'of the thing.

" 'Secondlv—A knowledge of the state of the mar-

" 'ket.

" 'As to such intrinsic properties as are occult

" 'and out of the range of common observers, experts

" 'are required to testify; as to the properties which

" 'are cognizable by an observer of ordinary busi-

" 'ness sagacity, being familiar with the thing, such

" 'an observer is permitted to testify.'

"A witness called upon to give an opinion on the

"subject of value, whether offered as an expert or

'•not, must lay a proper foundation for the introduc-

"tion of his opinion, by showing he possesses the

"means to form an intelligent opinion, 'derived from

" 'an adequate knowledge of the nature and kind of

" 'property in controversy, and of its value.'

"We may assume the residence of the witness in

"the vicinity of the property in question, and their
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"pursuits, to have given them a reasonable oppor-

"tunity to become acquainted with the nature and

"kind of land in dispute, but it does not follow, and

"their testimony does not show them to possess

"any such knowledge as to its value, as to warrant

"them to give an opinion on that subject.

"There is no doubt that a witness acquainted

"with the value of property may give an opinion as

"such value, but he must first be shown to possess

"the requisite knowledge, and then, although such

"knowledge is not the result of any particular skill

"in a particular pursuit or branch of business, or de-

"partment of science, he may yet be heard. Where,

"however, the knowledge is wanting, the opinion

"should be rejected."

Reed vs. Drais, 67 Cal., 492-3.

And see, to the same effect:

Whitney vs. Boston, 96 Mass., 312.

Haight vs. Kimbark, 51 Iowa, 13.

Daly vs. Kimball Co., 67 Id., 132.

Russell vs. Hayden, 40 Minn., 88.

Terpenning vs. Ins. Co., 43 N. Y., 279.

Beadell vs. R. R., 44 Id., 367.

LaMour vs. Caryl, 4 Den., 373.

Clark vs. Water Co., 52 Me., 68.

Frederick vs. Chase, 28 111. App., 215.

Chicago R. R. vs. Mouriquand, 45 Kans., 170.

Omaha Auc. Co. vs. Rogers, 35 Neb., 61.
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And the Supreme Court adopts the view of the law

for which I am contending:

"The third assignment of error is, that the court

"erred in refusing to allow the witness Sabin, intro-

"duced in behalf of the defendant, to answer the

"question: 'What was the fair rental value per

" 'month of this mill and its attachments?'

"This ruling of the court was manifestly proper.

"It appears from the testimony of the witness him-

"self that he knew of no other silver mill in the

"neighborhood of Columbus; that he knew of none

"whatever at that time in operation; that he knew

"of no silver mill that had been rented at Leadville

"or in the State anywhere; a,nd that this was the

"first silver mill he had been connected with, though

"he had been engaged in mining for twenty years,

"and was acquainted with gold mills enough to

"know what work they can perform and what they

"can earn. He evidently had no such knowledge of

"the marketable condition or rental value of such

"property as would render his opinion of any use

"to the jury beyond the merest guess or conjecture.

"His knowledge and experience of mining mills was

"such as to render him competent to testify as

"to the cost of construction, the value of machinery,

"and the expense of putting it up; and upon these

"points his testimony was admitted, and was to
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"the effect, aiuongi other things, that the mill rost

"175,000."

N. Y. Mg. Co. vs. Fraser, 130 U. S., 611.

It is therefore submitted that these errors, of which

the Goodale error is taken merely as the type, call

loudly for a new trial of this action. At best, expert

testimony has been described as unsatisfactory; but it

becomes absolutely vicious when it amounts to unload-

ing upon a jury opinions which are not "of any use to

"the jury beyond the merest guess or conjecture."

Assignments of Error 38, 39, 40, 41, 42, 43, 44, 45.

Instructions asked for should have been given as

asked, when correctly drawn.

People vs. Williams, 17 Cal. 142.

People vs. Eckert, 19 Id., 603.

People vs. Lachenia, 32 Id., 434,

THE VERDICT.

INSUFFIOIENCY OP THE EVIDENCE TO JUST-

IFY VERDICT,

The verdict in this case fixed the value of the lease-

hold at 194,000; and the value of the "improvements" at

|8,52S; thus making an aggregate of 1102,523. (Record,

p. 462-47.) 'But is is respectfully insisted as follows:

1, There is no evidence anywhere in this Record fix

ing the value of this leasehold at $94,000, '
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2. There is no evidence anywhere in this Record fix-

ing the value of these "improvements" at $8,523.

3. Neither of these findings is responsive either to

the theory or to the evidence of either side.

The theory of the government was that, by reason of

its character and situation, the land condemned was of

small value. In support of this theory, the Government

offered consistent evidence:

AR€HER: $25 per acre, or $14,025; Record, p. 163,

583-4.

L. L. McCAK^DLBSS: $40 per acre, or $22,440; Rec-

ord, p. 197-8, 595.

J. A. McOANDLESS: $17^ per acre, or $9,818; Rec-

ord, p. 227-230, 620-1.

CORP. EXH.: $100,000; Record, p. 613.

TAX RETURN: 1900; $50,000; Record, p. 132-141,

567^71.

TAX RETURN: 1901; $50,000; Record p. 141-4,

571-5.

Of the above six valuations, three (Archer, L.L. and J.

A. McCandless) referred to the specific piece of land in-

volved in this litigation; and the average of these three

valuations is $15,428.

This average is alDout one-seventh of the verdict: and

it is confidently submitted that a verdict seven times

greater than the amount shown by the evidence, is not
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responsive to the evidence, does not conform to the evi-

dence, and is not justified by the evidence. The last

throe of the foregoing estimates are inserted for the

sake of completeness, even though that completeness

credits the defendant with much more than it is entitled

to.

Because the Corporation Exhibit went far beyond the

particular land involved in this case, and included in the

$100,000 all of the entire landed interests of the de-

fendant, both in fee and in leasehold; while the Tax Re-

turn for 1900 included 4,720 acres of leasehold land, or

about eight times the land involved in this case; and the

Tax Return for 1901 included 4,770 acres of leasehold

land, or about eight times more than is involved in this

case. But even giving the defendant the full benefit of

these last valuations, the average of the entire six valua-

tions would only be f41,a81,—or, not one-half of the

amount found by the verdict.

The theory of the defendant was that the land con-

demned was of great value; and the defendant intro-

duced evidence in line with that theory:

LOW: $400,000; Record, p. 288-9; 635-6.

GOODALE: .f30O,0'0O; Record, p. 328-9; 658-9,

MEYER: .$300,000; Record, p. 348; 667-8.

BOLTE: $275,000; Record, p. 267-9; 62'8-9.

AHRENiS: $275,000; Record, p. 355-6; 670-1.

THURSTON: $256,500; Record, p. 373-4.
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OA'STLE: |2oO,000; Record, p. 318; 652.

KENTON: $250,000; Record, p. 340-1; 664-5.

MOROAN: ^75,000; Record, p. 367; 677-8.

ANSWER: |144,945; Record, p. 39.

The average of these ten valuations is $262,645,—an

amount vastly greater than double the amount fixed hy

the verdict. A comparison of these values reveals the

most startling differences; it is simply impossible to

predicate reliability of any one of them; and "The wide

"conflict in the testimony of defendant's w^itnesses shows

"upon what an unsubstantial and conjectural basis they

"rest."

U. S. vs. Seufert, 87 Fed. Rep., 40.

It is thus perfectly plain that this jury, in framing this

verdict, did not conform to the evidence on either side,

ibut decided the case wholly outside the evidence. The

verdict was not responsive to the evidence for the Gov-

ernment; it was considerably over double the value

shown by that evidence; if that were the only evidence

in the case, the verdict would have ben denounced as

wholly without, and unjustified by, the evidence; and

since this verdict, even upon the most liberal allowances

to the defendant, was more than two times in excess of

the averao^e of the Government's estimates, it is perfect-

ly plain that the .fury did not conform to the evidence

produced by the Government.
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But although the jury were undoubtedly greatly in-

fluenced by the extravagant estimates of the defendant,

yet their verdict was not one-half of what it might have
been, had they fully accepted those estimates as their

guide; none of them were fully accepted.

It is impossible to say that this jury acted upon

either line of evidence; the verdict establishes a clear

departure from the evidence; it is not justified by the

evidence on either side. This jury was limited in their

disposition of this case to the evidence duly received,

and to that only; they could base no finding on what

they saw at the view of the premises; the charge of the

Court prohibited that. In charging the jury the Court

observed:

"If in the course of this trial the Court has by

"word or expression appeared to favor one side

"more than the other, it is not intended, it is the duty^

"of the Court, and is its aim, and it should be the

"duty of the Jury to do absolute justice between the

"parties in this as well as in all other actions, and

"you are simply to take the law from the Court and

"confine yourselves solely to a consideration of the

"testimony produced in the case in arriving at a

"verdict without limiting your consideration to any

"isolated portion of the testimony, but considering

"it as a whole, fairly weighing all the testimony,
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*'both the direct and indirect evidence, with all

"reasonable inferences to be drawn therefrom."

Kecord, p. 454,

"Gentlemen of the Jury, during the trial you vis-

"ited the lands sought to be condemned—the object

"of such visit was that you might familiarize your-

"selves with the nature and extent of the land and

"its physical characteristics and conditions, so as»

"to better enable you to understand the evidence on

"the trial of the case. The knowledge so acquired

"may ^be used by you in determining the weight of

"conflicting testimony respecting the value of the

"leasehold interest in those lands, but not other-

"wise; the Court instructs you that there is no

"testimony in the case as to the value of the ar-

"tesian well on said premises. You will therefore

"not give the matter of this well any consideration."

Record, p. 456-7.

These expressions of opinion are fully supported by

the books:

Laflin vs. R. R, 33 Fed. Rep. 415, 424.

McQueen vs. Mechanics' Inst., 107 Cal., 163.

Tully vs. Pitchburg R. R, 134 Mass., 499.

Davis vs. Henney, 1 Mete. (Mass.), 221.

In the California ease just cited, it was argued for

the appellant that:
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"The Court so used its discretion when it granted

"a new trial on the ground of insufficiency of evid-

"ence, as the testimony the jury obtained in its visit

"to and examination of the premises may have beeu

-Ilia loasis of tne verdict/'

±iut the Court met this argument in the following

manner:

••ine purpose of allowing tne Jury to visit tne

'•premises was to enable them to understand the

"evidence introduced on tne trial. Upon such eviu-

"ence we must presume their verdict was based.

"The fact that the jury was allowed to visit the

''premises cannot deprive the court of its jurisdic-

"tion to grant a new trial. This it should do not-

"withstanding a conflict in the evidence, if fully con-

"vinced that the verdict was wrong."

McQueen vs. Mechanics' Inst., supra.

These suggestions are in line with the settled rule

that the verdict must be based upon and conformed to

the evidence, and that where the verdict cannot be justi-

fied upon any reasonable hypothesis presented by the

evidence, it should obviously be set aside. Thus, if a

suit were brought to recover a chattel, the value of

which the plaintiff offered evidence to show was |100,

and the defense was that the defendant was out of the

jurisdiction at the time of the taking, and the jury
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should return a verdict for the plaintiff for the value of

^, such a verdict, of course, would not be allowed to

stand; for it would neither conform to the plaintiff's

evidence, nor to that of the defendant. There would be

no hypothesis of fact upon which the verdict could be

justified; it would be a verdict without evidence to sup-

port it; and it is not to be tolerated that the jury should

thus assume^ in disregard of the law and the evidence,

to arbitrate the differences of parties, or to decide ac-

cording to some supposed natural equity, which in real-

ity is merely their own whim. Indeed, the Supreme

Court of California defines '^substantial justice" to be

"such justice as the law administers when correctly ap-

"plied, and not such as may be dictated by the abstract

"and varying notions of an individual as to what the

"equities of the case may ibe."

Stringer vs. Davis, 30 Cal., 322.

The position here taken is amply sustained by author-

ity:

Campbell vs. Jones, 38 Cal., 507.

People vs. Knutte, 111 Id., 453.

Bucki vs. Seitz, 39 Fla., 55; 31 So., 576.

Sinclair vs. Hewitt, 102 Geo., 90; 29 S. E., 139.

Ford vs. R E., 69 Iowa, 627; N. W. 587; 29 Id.,755.

Wilson vs. Ins. Co., 70 Iowa, 91; 30 N. W., 22.

Casey vs. E. E., 84 Ky., 79.

Bank vs. Armstrong, 92 Mo., 265; 4 S. W. 720.
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R. R vs. Wallen, 65 Tex., 568.

U. S. vs. Seufert, 78 Fed. Rep., 524.

Felton vs. Spiro, 78 Fed. Rep., 576.

Wright vs. S. Exp. Co., 80 Id., 85, 98.

Ulman vs. Clark, 100 Id., 180.

Pleasants vs. Fant, 22 L., 780.

Metropolitan R. R. vs. Moore, 30 Id., 1024-5.

The nature and cause of the mistake of the jury are

alike immaterial; in other words, it is wholly immaterial

by what process the erroneous result was reached. And

thus, the affidavits of jurors explaining the grounds of

their verdict will not be considered.

14 Ency. PI. & Pr., 777-8.

Chandler vs. Thompson, 30 Fed. Rep., 38, 45.

"Where the trial judge expresses the opinion thai

"the verdict is clearly against the weight of evi-

"dence, it is his imperative duty to grant a new

"trial. In such case, he should not defer his opinion

"to that of the jury or render a judgment to ascer-

"tain the opinion of the appellate court. If he re-

"fuses to set aside the verdict, a new trial will be

"granted by the appellate court for abuse of dis-

"cretion. * * • When a verdict is clearly

"against the weight of evidence, it is the duty of the

"court to set it aside and order a new trial. This is

"an imperative duty, and cannot be evaded on the
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"theory that the jurors are exclusive judges of the

"questions of fact and that the evidence can be

"weighed on appeal."

14 Ency. PI. & Pr., 770-1, 776-7.

Zantzinger vs. Weightman, 2 Cranch, 0. C, 478.

Wilson vs. James, 3 Blatch.^ 227.

Slocomb vs. Lurty, Hempst. (U. S.), 431.

And here there is a substantial similarity between

the trial in which the verdict was .set aside, and the pres-

ent trial.

Affidavit; J. J. Dunne, Kecord, p. 502.

Thatcher vs. Gottlieb, 54 Fed. Rep., 312.

Substantial similarity between the two trials:

Affidavit: J. J. Dunne, Record, p. 502.

Thatcher vs. Gottlieb, 54 Fed. Rep., 312.

Former adjudication by Estee, J.;

See Opinion in Motion for a New Trial; Record, p.

508.

This ruling in res adjudicata as to the matters in-

volved ;

21 Am. & Eng. Ency., 1st Ed., 240, 252.

1 Van Fleet, Former Adjudication, sees. 14, 18.

Hawk vs. Evans, 76 Iowa, 593.

For all of the foregoing reasons, this verdict is against
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the law and the evidence. For a verdict is contrary to

law when it is founded on insufficient evidence; and a

new trial will be granted on this ground where the evid-

ence of one party is not sufficient to support the verdict,

or where there is no evidence to support it, or where tlie

verdict is insufficient to establish a material fact.

14 Ency. PI. & Pr., 7S2-3, and notes.

Walker vs. Smith, 1 Wash., 152.

Dow vs. W^lls, 11 Fed. Rep., 132.

Crookshank vs. Fourth Nat. Bank, 26 Id., 584.

S. P. R. R. vs. Hamilton, 54 Id., 468.

Vallance vs. B. R. R., 55 Id., 364.

Pleasants vs. Fant, 23 L., 780.

EXCESSIVE VERDICT.

Having rejected the defendant's estimates of value

as extravagant, the jury were left with nothing but the

evidence of the Government to base a verdict upon.

But, as referred to this evidence, the finding was as

extravagant as the rejected estimates. While the former

adjudication by the court in this case is conclusive upon

this point, yet a brief quotation from a recent case in

this Circuit may be of value, in view of the reasoning

hereinabove advanced;

"I am also of the opinion that the compensation

"awarded by the verdict is excessive, and the motion

"for a new trial should be allowed on that ground.
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"It is argued that all the witnesses who testified as

"to value placed the amount above that found by
"the jury, and that there is no contradiction of this

"testimony. None of these witnesses estimated de-

"fendant's damages at less than ^100,000, and some
"of them placed the damages at |150,0#0. .These

"amounts are so far above what was found bv the

"jury that it is apparent they could not have re-

"garded this testimony-. It was mere opinion evid-

"ence, based in large part upon conjecture. In
"arriving at their verdict, the jury must have dis -

"regarded the opinions of these witnesses , and form-
"ed their own opinions from the facts in evidence,

"and these facts do not, in my judgment, warrant
"the finding made. In as much as there must be
'^a new trial upon the other grounds mentioned, it

"is unnecessary to comment upon these facts. The
"motion for a new trial is allowed."

U. S. vs. Seufert, 78 Fed. Rep., 520, 524.

VERDICT AGAINST CHAKGE OF COURT.

This is true generally, as the verdict shows; but it is

particularly true of Subd. (d), which reads;

"In arriving at said verdict, said jury was neither

"guided nor governed by the preponderance of the

"evidence."
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In the opinion of the lower Court, heretofore rendered

in this case, upon a similar state of facts, that Court

observed

;

"The principal question involved in the motion in

"the judgment of the Court is as to the verdict be-

"ing excessive in amount, and not borne out by the

"weight of the evidence. It is presumed that the

"jury intended to be controlled in fixing the value

"of the leasehold interest in the lands by a pre-

"ponderance of the evidence ; but in the judgment of

"the Court, they failed to do this.'' Record, p. 508-9.

The Court then discusses at length the evidence in the

case, and sums up the situation thus:

"However, upon a careful consideration of the

"reasons advanced 'both for and against the motion

"made by the plaintiff, and after a lengthy exam-

"ination of the whole of the record including the

"testimony offered on behalf of both parties and

"of the able briefs filed herein, I am of the opinion

"that the amount of the verdict rendered by the

"jury is excessive, and not in conformity with the

"weight of the evidence."

Record, p. 512-3.

^\nd it must be borne in mind that the cause in which

this opinion was rendered was the same cause now be-

ing heard; the pleadings were identical; the evidence
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was substantially similar, as affirmatively appears from

the uncontradicted affidavit of J. J. Dunne which is

made a part of this Kecord; and that the difference in

amount between the two verdicts is a difference to

which clearly applies the maxim de minimis non curat

lex.

THE MOTION FOE A NEW TRIAL.

It will be remembered that, at the proper time, the

Government made its motion for a new trial in the court

below. This motion was denied, the Government ex-

cepting. The opinion of the Court in this behalf is

printed in the record (p. 519-522). An examination of

this opinion will show that the Court neither weighed all

the evidence, nor exercised its discretion to say whether

or not, in its opinion, the verdict was so opposed to the

weight of the evidence that a new trial should be grant-

ed; the Court 'below did not accord to the Government

its right to have all the evidence weighed, and to have

the discretion of the Court duly exercised; and the Court

disposed of the motion by saying, in effect, that he

felt concluded by the doctrine of concurring verdicts.

The exception of the Government was objected to by

the Plantation Company purely upon the ground that

the order denying the motion for a new trial was not the

subject of exception, because not reviewable on appeal;

and notwithstanding that the attention of the Court be-

low was specifically directed to the point of the ex-
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ception, the objection was sustained and the excep-

tion eliminated from the Bill of Exceptions. This is one

of the matters in which the Government seeks to correct

the Bill of Exceptions. Independently of this, the com-

plaint of the Government is registered in Assignments of

Errors No. 46 and 47.

In all this, it is submitted, the lower court erred. In

the Federal Courts, the law and procedure of new trials

are not modified or affected by state legislation. Such

Courts follow the common law both as to the grounds

for a new trial and the procedure. The trial courts are

free to exercise their discretion in granting or refusing

new trials, and such orders are not subject to review by

error or appeal. The rule seems to be that, in the Fed-

eral Courts, the granting or refusal of a new trial is

addressed to the discretion of the court, and is not the

subject of review. 14 Ency. PI. & Pr., 837, 955-6, and

notes.

It is just precisely because the ruling of the court

upon a motion for a new trial is not the subject of re-

view, that it is so important and responsible a function

of the trial courts; and it is just because there is no

provision for review by error or appeal, just because

the trial court holds the litigant and his estate and his

rights in the hollow of its hand,—that the greatest of

circumspection and nicest care should be bestowed upon

the decision of such motion; and, as will be gathered
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from the cases hereafter to "be cited, this is the view of

the matter taken by the federal judges.

It is said that motions of this character are addressed

to the "discretion" of the court, and that is so. But the

discretion here meant, does not include whim or caprice;

it is not mere arbitrary will; it means a sound legal dis-

cretion only, to be exercised in conformity with, and

in subordination to, the rules and analogies of the law;

and the courts have uniformly held that the discre-

tion which finds play in emergencies similar to that pre-

sented here, is not an arbitrary caprice governed by no

rules and disposing of the rights of litigants according

to whim. Lord Coke defines discretion as

"Science or understanding to discern between

"falsity and truth, between wrong and right, be-

"tween shadows and substance, between equity and

"colorahle glosses and pretences, and not to be ac-

"cording to their wills and private affections."

Rook's case, 5 Coke, 100b.

The views of Lord Mansfield were thus stated:

"Judicial discretion, when applied to a court of

"justice, means sound discretion, guided by law. It

"must be governed by rule, not by humor. It must

"not be arbitrary, vague, and fanciful, but legal and

"regular."

Eex vs. Wilkes, 4 Burr, 2539.



200

And the views of Chief Justice Marshall are thus quot-

ed in a leading New York case:

"Judicial discretion is a phrase of great latitude;

**(but it never means the arbitrary will of the judge.

"It is always (as Chief Justice Marshall defined it)

'* 'a legal discretion to be exercised in discerning the

" 'course prescribed by law; when that is discerned,

" 'it is the duty of courts to follow it. It is to be

" 'exercised, not to give effect to the will of the

" 'judge, but to that of the law.'
"

Tripp vs. Cook, 26 Wend., 152.

I cite the following California definition for the sake

of its clearness

:

"The discretion intended is not of a capricious or

"arbitrary discretion, but of an impartial discre-

"tion, guided, and controlled in its exercise by fixed

"legal principles. It is not mental discretion, to be

"exercised, ex gratia, but a legal discretion to be

"exercised in conformity with the spirit of the law,

"and in a manner to subserve and not to impede or

"defeat the ends of substantial justice.^'

Bailey vs. Taafe, 29 Cal., 424.

The foregoing conception of judicial discretion, par-

ticularly as applied to the granting or denying of the

motion for a new trial, is amply snT>T>orted by antborltv:

9 Am. & Eng. Ency., 2nd Edition, 4734.
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Faver vs. Bruner, 13 Mo., 543.

State vs. Cummings, 36 Id., 279.

Maybry vs. Koss, 48 Tenn., 769.

Lybecker vs. Murray, 58 Cal., 189.

Stringer vs. Davis, 30 Id., 322.

Purington vs. Frank, 2 Iowa, 565.

State vs. Painter, 40 Iowa, 298.

Ex parte Marks, 49 Cal., 681.

N. G. Banks, vs. Caldwell, 8 N. Y. Sup., 380.

Carter vs. Wharton, 82 Va., 264.

Harries vs. Roebuck, 47 H. J. L., 228.

Wright vs. Lacy, 22 Minn., 466.

It is thus plain that while motions for a new trial in

the federal courts may be said to be addressed to the

"discretion" of the Court, still two conditions must con-

cur; first, that "discretion" must be exercised ; and sec-

ondly, that "discretion" is no vain or willful thing,

but is circumscribed and limited by a settled legal

theory. This subject was very ably discussed in a recent

opinion in the Circuit Court of Appeals for the Sixth

Circuit, where Taft, Circuit Judge, said:

"^
"A motion for a new trial is, of course, addressed

"to the discretion of the court, and, if the court

"exercises its discretion, and either grants or de-

"nies the motion, its action is not the subject of re-

"view. This is so well settled that it is unneces-

"sary to cite authorities upon the point. But the
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"motion for new trial is a remedy accorded to a

''party litigant for the correction by the trial court

"of injustice done % the verdict of a jury. It is

"one of the most important rights which a party to

"a jury trial has. It is a right to invoke the diS'

"cretion of the court to decide whether the injus

"tice of the verdict is such that he ought to have

"an opportunity to take the case before another

"jury. If, now, in exercising this discretion, it is

"the duty of the court to consider whether the ver-

"dict was against the gTcat weig'ht of the evidence,

"and he refuses to consider the evidence in this

"light on the ground that he has not power or

"discretion to do so, it is clear to us that he is

"depriving the party making the motion of a sub-

"stantial right, and this may be corrected by writ

"of error. . . . The defendant receiver, therefore, is

"entitled to have the court below weigh all the evi-

"dence, and exercise its discretion to say whether

"or not, in its opinion, the verdict was so opposed

"to the weight of the evidence that a new trial

"should be granted, and the judgment of the cir-

"cuit court must be reversed for this purpose."

Felton V. Spiro, 78 Fed. Eep. 576, 581, 583.

An examination of the opinion of the Court below,

however, will indicate very plainly that that court did

not "weigh all the evidence," nor did it "exercise its
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discretion"—not its whim, tout its discretion—in such

an analysis of the evidence as to 'be able "to say

"whether or not, in its opinion, the verdict was so op-

"posed to the weight of the evidence that a new trial

"should be granted." In all this, it is submitted that

the lower court grievously erred. The position taken

amounted substantially to this: *'I will not weigh this

"evidence because, whatever I may think about it, I

"am confronted by two verdicts substantially the same,

"and I am therefore precluded from allowing a new

"trial herein," In ejffiect, this was the mental attitude

of the court below. It sought to avoid the analysis

of the evidence by setting up the doctrine of concur-

ring verdicts; and the opinion substantially says so

(Record, p. 522). This, however, operated a denial of

rights to which the appellant was entitled, and of the

deprivation of which it was authorized to complain.

Something may be said here concerning the number

of new trials which the court may grant; but in the

consideration of this subject-matter, two things should

be kept steadily in view—^first, whether there is in

existence any statute regulating the matter; and sec-

ond, whether any authority cited was controlled or in-

fluenced by any such statute. In many states the num-

ber of new trials which may ibe granted to one party

is limited by statute, as in Illinois, Indiana, Missouri,

Mississippi, Tennessee and other States. The object of

such statutes is to make concurrent verdicts of differ-
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)

ent juries conclusive on questions of fact, although not

approved by the judg:e; but such statutes have no ap-

plication where errors of law have intervened. Nor

do such statutes apply to appellate courts: a new trial

granted by the appellate court is not to be counted as

a new trial within the number restricted.

In the absence of statutory prohibition, there is no

limit to the number of new trials which may be granted

in a cause upon proper grounds. A new trial should

be granted as often as prejudicial errors are com-

mitted and excepted to; and this is the rule where er-

rors of law have occurred at each trial, it being the

duty of the court to grant a new trial as often as the

verdict is erroneous.

K. R. vs. Nash, 12 Fla. 497.

University vs. Broadfield, 30 Geo., 1.

Clark vs. Jenkins, 162 Mass., 397.

State vs. Horner, 86 Miss., 71.

Wilkie vs. Roosevelt, 3 John. Cas., 206.

Wilson vs. Gordon, 20 Tex. 568.

Parker vs. Ansel, 2 W. Bl., 963.

Berks Co. vs. Ross, 3 Minn. 520.

Van Blarcom vs. Kipp, 26 N. J. L., 351.

Ross vs. Ross, 5 B. Mon., 20.

Moore vs. Cherry, 1 Bay, 269.

Nun vs. Perkins, 1 S. & N., 412.

Jackson vs. McMurry, 4 Colo. 76.
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Coffin vs. Ins. Co., 15 Pick., 291.

Van Doren vs. Wright, 65 Minn. 80.

A full examination of the subject will, in my opin-

ion, make clear that the courts everywhere agree that

wherever errors of law have intervened (as they have

most greviously intervened in this cause) a i-ew trial

will be granted as often as such errors were committed
and excepted to.

There is no statute of the United States, with which

I am familiar, regulating this subject-matter; and, al-

most as a consequence, the federal courts seem to have

fallen into hopeless conflict upon this subject. A few

illustrations may serve the useful purpose of showing

that, whatever this conflict may amount to, yet this

circuit, according to its latest expressions of opinion,

follows the general rule above adverted to as obtain-

ing in the absence of statutory prohibition.

Johnson vs. N. P. R. E., 46 Fed. Eep.. 847. In this

cause two verdicts were set aside, as appears from the

statement of Judge Hanford at page 349. It will be

observed that neither statute nor authority is cited,

and that the language is very carefully limited to ''this

particular cause."

Joyce vs. Charleston Ice Co.. 50 Fed. Ren.. 871 . In

this case, also, no pretense of statutory authority can

be found; and the court, apparently, is deciding the

case upon his personal conceptions. It is significant,
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however, that no errors of law are apparent in the

record; and thus the cause becomes differentiated from

that at bar.

Linws vs. C. & 0. R. R, 91 Fed. Bep., 964. This cause

may be dismissed with the observation that it is dis-

tinguishable from the cause at bar in that there were

no errors of law. Neither here nor elsewhere, has

any judge ever claimed that where errors of law in-

tervene, the rule of concurrent verdicts would be ap-

plied.

Hodge vs. Lehigh Valley R. R., 56 Fed. Eep., 195.

This cause can scarcely be regarded as being in point.

The pleadings were amended; and the evidence varied

—indeed, the face of the litigation was changed. Nev-

ertheless, the report shows that the verdict was va-

cated.

Clear) vs. Fox, 26 Fed. Rep., 90. The syllabus

of this case, which was a circuit court case, reads thus:

"A court will set aside a verdict as contrary to

"the law and evidence as often as considerations

"of justice may seem to demand. Where one jury

"found a verdict for $15,000, which was set aside,

"and another jury found a subsequent verdict in

"the same case for $9,500, this latter verdict was

"set aside."

'n the opinion the court refers to the "exceptionally
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''intelligent juries" who have passed on the case; and

in concluding his opinion, the judge remarks

:

"As a short and easy way of getting rid of person-

"al trouble, and avoiding the discharge of an un-

"pleasant duty, I might let it (the verdict) stand,

"throwing the responsibility on the jury. But I

"should always feel that I allowed injustice to be

"done, and the legal rights of a stranger to be vio-

"lated. On the broad ground that the verdict is

"contrary to the law of the case, and does not do

"justice between man and man, it must be set

"aside."

Wright vs. Southern Express Co., 80 Fed. Eep., 85. In

this case the court remarked:

"Notwithstanding there have been two verdicts in

"this case in favor of the plaintiff, the court is con-

"strainedly of the opinion that the jury may be en-

"tirely wrong in its finding that there has been any

"substantial injury to the plaintiff by reason of that

"which occurred on the occasion of which she com-

"plains. It would be sufficient, and probably it

"would be best, for the court to go no further than

"to announce its disapproval of the verdict in this

"regard; but I think it is due to the parties, if not

"to the court itself, that some explanation should be

"made of this dissatisfaction on the part of the

"court. The information is that the former verdicT
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"was set aside by the learned judge then presiding

"because of a similar discontentment of this point,

"and there being two verdicts in favor of the plain-

"tiff only adds to the embarrassment that the court

"now feels in granting a new trial. Notwithstand-

"ing that embarrassment, I am not contended to let

"the verdict stand.

"It may be asked, as it was suggested in argument,

"why the court did not direct a verdict as requested

'^by the defendant company, if it takes the views

"that the proof was not sufficient to sustain the

"verdict. Unquestionably this case is not one for

"the direction of a verdict, but, on the contrary, is

"distinctly a case which ought to be submitted to a

"jury. But it does not follow, because it ought to

"be submitted to a jury, that the court should let

"the verdict stand, not even two verdicts, possibly

"not three or more, if at each succeeding trial the

"proof should be precisely the same and no strong-

"er for the plaintiff at the last than at the first trial.

"The case o? Railway Co. vs. Lowerey, 20 C. C. A.,

"5^6, 74 Fed., 463, makes, and was intended to make,

"this distinction entirely clear, and there could be

"no more pertinent illustration of the distinction it-

"self than that furnished by the case we have in

"hand. Here, as will directly appear, there was not

"only the testimony of the plaintiff herself as to

"the extent of her injuries, but it was supported by



209

''that of the expert physicians introduced in her be-

"half. It would be a plain usurpation on The part of

"the court to direct a verdict on such a state of the

"proof, and yet the duty of the trial judge to

''scrutinize the proof, and determine, on an applica-

"tion for a new trial, whether the verdict should

"stand, is just as plain. It is as much a part of the

"right of trial by jury to have the court exercise this

"function of inspecting the verdict after it is ren-

"dered, as it is to have the 12 men hear the testi-

"mony and try the fact. The time might come when
"it would be the duty of the court to yield even to

"the perversities of the jury, and not any longer in-

"terfere with their verdict, but two verdicts are not

"ordinarily conclusive of that duty. Three verdicts

"have sometimes been thought sufficient to invoke

"the duty of non-interference, and by statute in

"some of the states that has been made the rule of

"judgment. * * • On another trial it may be

"that the facts and circumstances will show that

"the plaintiff has been injured by that which oc-

"ciirred at the Express Office, and I am well aware

"of the fact that I am assuming a grave responsi-

"bility in setting aside a verdict which is the sec-

"ond in the plaintiff's favor; that I am in some dan-

"ger of trenching upon the right of the plaintiff to

"have the weight of this proof determined by the

"jury, and not by me; but the law commits this re-
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"sponsibility to the hands of the trial judge for the

"very purpose of protecting parties from what may

"seem to be unjust verdicts; and so I must accept

"that responsibility, give expression and effect to

"my decided conviction that the proof does not sus-

"tain the verdict, and that it is an injustice to the

"defendant company to permit it to stand as a rea-

"sonable verdict on such proof as we had at the

"trial. I could not direct a verdict for the defend-

"ant, yet I expected the jury on the proof, and the

"instructions given as to the law, to find for the

"defendant, and the contrary action was a surprise

"to me. I mention this merely to show the strength

"of the conviction I have that the verdict of the

"jury was not according to the weight of the testi-

"mony, and I can see in the case enough of opportun*

"ity to Ibe misled by undue sympathy to account for

"it. It is 'better to submit the question to another

"jury. New trial granted."

United States vs. Taffe, 78 Fed. Rep., 524. I call at-

tention to this case as being the latest expression of

opinion upon this subject in this circuit; and as being,

also, an eminent domain case. Judge Bellinger states

his understanding of the rule thus:

"It is further urged against the motion that

"there have been two concurring verdicts in this

"case, and that the court is not authorized to grant
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"a motion for a new trial in such a case. There is

"no rule which precludes this court from granting

"a motion to set aside a second verdict where there

"have been two concurring verdicts."

For all the considerations hereinabove advanced, it is

respectfully submitted that the judgment herein should

be reversed, and the cause remanded for a new trial.

J. J. DUNNE,

Ass't U. S. Attorney, District of H. .vail,

CouufI for Plaintiff in Eircr.
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Plaintiff in Error,

vs.

HONOLULU PLANTATION COMPANY, ^
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0riff of ©rfenliQnl in (Error,

STATEMENT.

The plaintiff in error is required under the rules of

Court to make the statement of the case and the defend-

ant in error is required to make no statement unless he

controverts the statement made by plaintiff in error.

This defendant does not controvert the first paragraph

of the statement made by plaintiff, but the rest is so

much more in the nature of an argument upon the plain-

tiff's view of the evidence than a statement of the case,
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and is so manifestly unfair and uncandid that the defend-

ant does controvert it.

The proceeding was commenced on July 6, 1901, by

the filing of a petition on the law side of the Court. The

several defendants answered in due time and this defend-

ant in its answer admitted substantially all of the allega-

tions of th^ petition except that as to the value of the

lands sought to be condemned as to which it alleged that

it would be damaged in the sum of |200,000 by the taking

of said premises by the petitioner, of which said sum it

claimed |55,055 for money actually laid out and expended

upon said tract, so sought to be condemned, within three

years prior to the filing of the petition.

Upon the issue so framed a trial was had resulting in a

verdict of $105,000. This verdict was unsatisfactory to

both sides, to the plaintiff, because, when considered in

connection with the judgment already rendered in the

issue between it and the Estate of Bernice P. Bishop, de-

ceased, it exceeded its appropriation; to the defendant,

because it believed it did not have a fair and impartial

trial.

Thereafter, on January 25, 1902, the court below in

passing upon plaintiff's motion for a new trial granted

the same unless the defendant would accept $75,000 as

full compensation. This the defendant declined to do

and a new trial was ordered.

On March 3, 1902, the second verdict was rendered,

awarding the defendant $102,523. This verdict, as also

the one rendered at the first trial, was returned upon a

form given to the jury at the request of counsel for the

government (See Bill of Exceptions, Record 726.)
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On May 13, 1902, the second motion for a new trial

presented by plaintiff was denied, whereupon a bill of

exceptions was prepared and sealed and this writ of

error sued out.

Counsel for plaintiff in error, in his statement of the

case says that " two theories as to value permeated this

case ". Two theories as to the laic did permeate the case

and apparently two opinions also prevailed as to the

value.

As to the theories of the law, plaintiff argued that noth-

ing existing outside of the four corners of the particular

portion of defendant's plantation which the government

had marked off for its use could be shown, and, to a very

great extent, the Court ruled with him,—so much so that

all his requests for instructions were given, at least in

substance. Defendant, on the other hand, believed that it

was entitled to receive " just compensation " for its prop-

erty just as it lay, and that to obtain this the actual situ-

ation and surroundings of the property ought to be

shown; that the property ought not to be stripped of its

natural environment and cut off from its advantageous

position, but, taking into view all that defendant pos-

sessed to avail itself of the usefulness of its leasehold, the

value ought to be estimated as though defendant were

willing to sell but not obliged to, while the government

was willing to buy, but did not have to take it.

(See defendant's requests to charge, Record 444-

445.)

These requests were refused and the Court in most in-

stances throughout the trial, as will appear from an
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inspection of the transcript, ruled against the defendant.

The few exceptions that crept in were mere incidents as

compared with the general course of the trial and of the

Court's rulings.

REFERENCE TO PLAINTIFF'S BRIEF.

Fifty-five pages of the brief of counsel for plaintiff in

error are taken up with a discussion of the right of the

Court to have called in a jury to pass on the question of

the amount of compensation defendanr was entitled to

receive for the taking of its property. Much of that dis-

cussion is not and never has been in any way controverted

here or elsewhere. We relied in the court below and we

will rely here almost exclusively on decisions of the Su-

preme Court of the United States that are exceedingly

close in point both on this and every other proposition

connected with the case.

Now in the first place no objection was made and no

exception was taken to the action of the Court in calling

in a jury, and so far as the record (not the so-called '* tran-

script of record ", but the record in its technical sense)

goes it appears that the plaintiff acquiesced in the trying

of the issue in this case before a jury. The affidavit of

Mr. Dunne we were not called upon to controvert. It has

no place in the consideration of a question of this char-

acter. Such a procedure is wholly unauthorized and it

must be wholly disregarded. Neither can the so-called

" supplemental bill of exceptions " be considered at all.

It has no standing. It wa.s not sealed by the lower court.

These propositions are so thoroughly established that
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citation is quite unnecessary, but we may not improperly

refer the Court to

Pomeroy's Lessees v. The State Bank of Indiana,

1 Wall., 592, 597-604.

Railroad Co. v. Trustees, 91 U. S., 130, 131.

Not only is the matter not properly before this Court,

but it has been authoritatively decided upon the very

statute that plaintiff is proceeding under that an ordinary

jury at the bar of the Court is the only tribunal contem-

plated by Congress as the one to pass on the question.

Not only this, but the decision so holding was rendered

six years before Congress passed the act authorizing the

Secretary of the Navy to proceed to acquire these lands

at Pearl Harbor for a naval station under said act.

Chappel V. United States, 160 U. S., 499-513.

This, however, is not all. While, under the Hawaiian

Statute to which counsel for plaintiff makes reference

it is provided that coiiflicting claims to the property and the

compfmsafion shall be determined by the Court, and while,

as counsel for plaintiff says, the act itself is silent con-

cerning the use of a jury (plaintiff's brief, 106) it does

provide in its last section that " where not otherwise ex-

" pressly provided the procedure shall be the same as in

" other civil actions."

Now the chapter on " civil procedure in courts of

record " provides that civil actions shall be commenced

by filing a sworn petition.

Ballou's Civil Laws, Sec. 1215, page 483.

i^ Section X223, page 486, provides for the aj^earance of

defendant, and poescribes two forms of answer, one
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admitting all of the allegations of the petition which

shall " form an issue of law to be determined by the

CJourt ", the other, denying all the allegations of the peti-

tion which shall " form an issue of fact to be determined

by the jury."

No other or further pleading is required or allowed.

This chapter on Eminent Domain having prescribed

that the procedure where " not otherwise expressly pro-

vided ", should be the siame as in other civil actions and

there being no provision, as is conceeded, either way as

to how the amount of (not the title to) the compensation

shall be ascertained, of course it follows by a more cer-

tain process of reasoning even than that used by Mr. Jus-

tice Gray in the Chappel case that the only trial required

or contemplated by the act was by an ordinary jury at

the bar of the court.

Counsel for plaintiff has rested his argument upon the

section providing that " the court shall determine all

" adverse or conflicting claims to the property sought to he

" condemned or damages to he awarded for the taking of the

" same." In the first place it need only be said that there

were here no " adverse or conflicting claims " either to

the property or to the compensation to be awarded. In

this counsel for plaintiff fully concurs. His way of put-

ting it is as follows: " But in this case, however, there

" are no adverse or conflicting claims, either to the prop-

" erty or compensation ".

Brief of plaintiff in error, 78.

The determination of " conflicting claims " to compensa-

tion is one thing; the award of the compensation itself is

quite another. One is the logical province of the Court;
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the other, the logical province of the jury. There being

no " conflicting claims " and the jury having awarded the

compensation and the trial court in its discretion having

refused to disturb their award the government has no

just cause of complaint.

Plaintiff cites certain Hawaiian decisions as being in

point, but they are not. The act in question has not been

construed by the local court, but was taken with some

modifications, notably that of leaving out the scheme of

ascertaining compensation by arbitrators, from an old

New Zealand statute.

This proposition is discussed further by us under the

so-called assignment 48 infra.

PLAINTIFF'S FIRST GROUP OF ALLEGED
ERRORS.

Twenty-one pages (119 to 140) of the brief are devoted

to a discussion of assignments of error numbers 1, 3, 4,

7, 8, 9, 10, 13, 22, 25, 33. They are referred to as a

" group " or " class " of exceptions. We have discussed

each separately later on in this brief, and they will be

readily found from the top-line index, but the cases relied

on by us are nearly all cited under " assignment No. 1."

Counsel for plaintiff does not discuss the assignments of

error made by him. He discusses the language used by

him in making objections, and cites cases to show that the

objections stated were in proper cases fatal objections.
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We do not controvert his authorities. We do not deny

that in proper cases the rules of evidence and of law dis-

cussed by him would have necessitated a new trial had

they been violated. What we strenuously maintain is

that there were no rulings made by the Court that were

obnoxious to any of those rules. And we ask the Court

to look into the record (the bill of exceptions) and consider

the objections in the light of the questions asked and the

situation surrounding them. We refer to the several

pages of the record where such rulings will be found in

our discussion of each of the assignments of error.

We have discussed each of the assignments of error

seriatim, and will refer the Court to that discussion with-

out repeating it here. We merely say that tested by the

decision® of the Supreme Court that are in point there is

no error in the record.

See Boom Co. v. Patterson, Infra pages 20-21.

Monongiahela Nav. Co. v. U. S., Infra pages 24-32.

Gettysburg Ry. v. United States, Infra page 24.

Chicago Ry. v. Chicago, Infra page 104.

Montana Ry. Co. v, Warren, Infra pages 73-76.

PLAINTIFF'S DISCUSSION OF ASSIGNMENTS

5, 17, 18 and 24.

(Plaintiff's Brief, 140-146.)

These objections went only to the form of certain ques-

tions asked during the progress of the trial. Each was

addressed to the discretion of the Court, and there could

manifestly be no error in the ruling.
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Each of the assignments is hereafter discussed under

its appropriate heading.

PLAINTIFF'S DISCUSSION OF ASSIGNMENTS

11, 19, 20, 21, 23, 36.

(Plaintiff's Brief, 146-166.)

These several assignments may be discussed so much

more clearly seriatim that we are disposed to simply refer

to the discussion found further over in this brief and pass

on to the next group. But we will say only this. " Mar-

ket value " was made the test of the compensation that

defendant was to receive, and the jury were so instructed.

(Record 459.) Although we earnestly urged and still be-

lieve that in this particular case, where the government

was taking a portion only of our arable land, it was no

proper test. (See Record, pages 443, 448.)

" Market value " as a test of compensation is generally

the most satisfactory means of arriving at the amount of

the defendant's damage, but in a case like this, where the

particular tract taken is a part of one whole plantation^

upon another part of which the defendant has spent more

than two million dollars (as appears by the record from

plaintiff's own proof. Record 613) in building a mill, erect-

ing extensive irrigating plants, purchasing railroads and

other equipment and raising seed cane, to segregate the

portion wanted and then insist that the defendant is en-

titled to no more than it would bring at " a fair public

sale " (Record 717), as if there were no plantation there,

is so glaringly unfair that in the language of Mr. Justice

Brewer in the Monongahela Case '* reasoning that would
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" lead to such a result must have some vice, at least the

" vice of injustice."

But the Courts that do rigidly adhere to " market

value " really give the defendant the benefit o^f the value

to it, after all, for they say that the defendant is entitled

to the value to any one, and of course that includes the

A'alue to the defendant:

See Ry. v. R. R., 100 111., 21-33; 112 111., 590, 605-7;

also infra pages 56-61.

Counsel for plaintiff among other cases quotes a Min-

nesota case on page 159 of his brief, in which it is said

that where a railroad is taking land it would be wrong to

put to a jury the question of what it would be worth " to

such railroad "—that is as though we had sought to prove

what this land was going to be worth to the government

as a test of our compensation. Nothing of the kind oc-

curred at the trial in any shape or form.

The case from Wendell is not at all in point (page 163).

In that case the one whose property was taken wanted

to get his price before his property could be taken, not its

value to him, but what he deemed he ought to have for it.

Nor is there anything for us to take issue with in the other

cases cited. Pennsylvania expressly recognizes that

there are cases where market value is not a proper test

and the Monongahela case quotes at length from one of

them.

There was no claim that this property had added

value because of anything peculiar to the particular

owner. It was only that it had added value in view of

the exact situation and surroundings of the tract itself that
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we maintained that it had added value, not because the

Honolulu Plantation Company, with a capital of |5,000,-

000, if you please, owned it!

But, as we have already stated, this discussion is best

considered in the light of the record and the actual rul-

ings made rather than as an abstract projjosition, and so

we will refer to the subsequent discussion where each

assignment is considered under its appropriate number.

It will be found that by so examining them that there

were no rulings of which the government has any just

cause of complaint.

Before leaving this, we wish to call attention to the

fact that the portion of a question about "the whole

property of the plantation " etc., quoted on page 150 of

plaintiff's brief, was stricken out before the question was

answered by the witness. (Record 590.)

ASSIGNMENTS 14 and 15, and 26 to 34.

(Plaintiff's Brief, 166-184.)

These ought to be considered together. The first ra-

late to the testimony of a surveyor, a young man of lim-

ited experience who expressly testified that he did not

consider that he had any knowledge of values of real es-

tate and leaseholds in or about Pearl Harbor and that

vicinity. (Record 597.) The Court held that, in view of

this, his opinion as to the value of such a leasehold ought

not to be taken, and in that there could certainly be no

abuse of discretion.

As to the other rulings, they were made allowing sugar

men of great experience and entire familiarity with the

kind of leasehold interest whose value was in issue, and
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having also a good understanding of the locality as also

of the exact portion of land taken by the government, to

testify as to their opinion of its market value.

An examination of the qualifications of each of these

witnesses as set out in the record will show that there waiS

no abuse of discretion on the part of the Court in permit-

ting them to so testify.

See discussion under each of said assignments.

See also Montana R. R. v. Warren, 137 U. S., 348.

The case of N. Y. Mfg. Co. v. Fraser, 130 U. S., 611,

(Plaintiff's Brief 183-184) is not in point There, a witness

having knowledge only of gold mills but no knowledge of

silver mills was not allowed to testify on an issue of loss

of rental value of a silver mill, and the Court held that

there was no abuse of discretion. His case was like

Thrum's, not like that of Goodale and the other planta-

tion men.

ASSIGNMENT 16.

(Plaintiff's Brief, 167-172.)

Counsel has left out in his discussion of this assign-

ment of error the whole point of the matter.

McCandless was not asked the question asked of him

on cross-examination because he testified that this par-

ticular leasehold interest was worth only fl5 to $20

per acre, but because he said, against the strenuous objec-

tion of defendant (Record 231), that he so testified because

he was a director in the Oahu Sugar Cx)mpany and be-

cause that company about a year and a half or two years

ago secured a lease of Ford Island from the li Estate for
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twelve dollars and a half an acre per annum and that the

Oahu Sugar Company considered when they leased tha4:

land that they had given every cent that it was worth

to the Oahu Sugar Company.

Now then what was that testimony given for? Mani-

festly the witness meant to convey the impression that

because the Oahu Sugar Company at that time paid

twelve and one-half dollars per acre for their lease and

considered that they had paid every cent that it was worth

to them, therefore the lease in issue was, to use his own

language, " worth no more to the company (the defend-

ant) than they have to pay for it ", (Record 620). Well

now it transpired that the Oahu Sugar Company claimed

$200,000 as the value of a portion of that same leasehold

that, to use his own language, he " had been testifying

about ". (Record 622.)

Mr. McCandless, having been permitted to give his rea-

son for placing no value on the leasehold in question,

and his reason being that, because a company of which

he was an officer considered its leasehold of no value,

therefore ours was likewise of no value, the Court cer-

tainly did not err in permitting us to show by the wit-

ness's own mouth that he was mistaken as to his under-

standing of the opinion of his company concerning the

value of their leas-e. The original inquiry was clearly

irrelevant, prejudicial and damaging to the defendant

and to have also held that the defendant was to be

estopped from going into the truth of the testimony on

cross-examination would have been the very essence of

injustice.
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THE VERDICT, MOTION FOE A NEW TRIAL AND
JUDGMENT.

(Plaintiff's brief, 184-211.)

These assignments cannot be considered. That propo-

sition is thoroughly established.

See Chicago R. R. v. Chicago, 166 U. S., 226, 242-

246 (a condemnation suit) and cases cited.

Pomeroy's Lessees v. State Bank, 1 Wall., 592, 587-

604.

There is no foundation in fact for the claim that Judge

Estee did not exercise his discretion in passing on the

second motion for a new trial. Counsel admits that the

Judge's attention was specifically called to the point of

the exception. (Brief, 197-198.)

Judge Estee states in his opinion on the second motion

that it is well settled that he can again set aside the ver-

dict if in his discretion he sees fit to do so, yet there being

no questions of law involved, he tcill not. For a full dis-

cussion of the matter see assignment number 48, infra.

Having considered all the points made by the plain-

tiff's counsel in his brief we will now refer seriatum to the

several assignments of error.
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ASSIGNMENT NUMBER 1.

(Assignment of Errors, Record 816. Bill of Exceptions,

Record 546.)

Assignment number one is based upon an exception

taken to the overruling of a certain objection to the fol-

lowing question, " Now, do you know whether there is

" any mill belonging to the plantation a mile below this

'* land?", which said question was objected to by plaintiff

in error, upon the grounds that it was not proper cross-

examination, and was going into some other land outside

of the land sought to be condemned; the answer of the

witness was, " I know of the Honolulu Plantation's Mill."

The rules of this Court require that each assignment

of error shall quote the full substance of the evidence

admitted or rejected, and the above question and answer,

together with the objection, ruling and exception, are set

forth in the assignment of errors as the full substance of

such evidence.

It would seem on the face of it that there would be

nothing prejudicial in the ruling and testimony set out,

but as this assignment is similar in principle to a num-

ber of others, we will go into it more fully than we would

otherwise deem necessary.

The objection seems to have been based upon the prop-

osition that there was no logical connection between the

question asked on cross-examination and the witness's

testimony on the direct. On the direct he said there was

no mill on the land sought to be condemned.

The objection also seems to be based upon a belief that

under no circumstances could any existing fact or cir-
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cumstance outside of the exact Boundaries of the partic-

ular portion of land sought to be condemned, be shown.

It is alleged by the plaintiff in error in its petition by

which the proceedings were commenced that the lands

covered by the lease to the Honolulu Plantation Company
" include only a part of an entire tract or parcel " of land.

See paragraph three of Petition, page 9 of Record.

On his direct examination this witness, as shown by

the bill of exceptions, which has become a part of the

record from the Court below, testified that he knew the

properties that were involved in the case. (Record, page

539.)

In the course of certain visits he said he had examined

the land and to make such examination was the only pur-

pose for which he went there. (Record, page 539.)

The witness further testified that limiting his attention

strictly to the land described by him there was not upon

it any mill for the crushing or otherwise handling of cane

or any other agricultural product. (Record, page 541.)

Now, as is shown by the evidence, there was a large

mill belonging to the defendant company, standing on its

adjoining plantation lands, which mill was constructed

and in existence on the day upon which the proceedings

for the condemnation of the portion sought for were

commenced, to-wit, July 6, 1901. (Record, 547.) The

witness, on his direct, had been asked if there was any

mill on the particular portion of the defendant's planta-

tion sought by the government manifestly for the pur-

pose of showing that there was no mill there, and thus

producing an impression in the minds of the jury that

the lands were of less value for sugar-growing purposes
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than they would have been if the defendant had had a

mill there with which to grind the cane grown thereon.

Was there not, then, a logical connection between the

question asked upon cross-examination and that asked on

the direct? Certainly it would seem as though the ques-

tion was entirely proper unless the defendant could not

be permitted to show the existence of a mill adapted to

and capable of grinding the cane to be produced on the

portion of its land that the government was seeking to

take away from it.

. Is it the law, that in ascertaining what shall be the

defendant's " just compensation ", one whose property

is about to be taken from him by the strong hand of the

Government shall be deprived of the right to show the

elements of the value that that property contains? If one

of the elements of value happens to consist of an advan-

tageous situation with relation to an adjacent mill, shall

he be deprived of the right to show that circumstance?

A city lot may be of more value because it is surrounded

by improved property, because a multitude of persons

live in the immediate vicinity and pass the lot, because

of other facts and circumstances lying wholly without

the boundary lines of the particular parcel of land,—shall

the owner be deprived of the right to show the situation

of his property? A quartz ledge may be of greater value

because there is a mill near by; an iron mine may be

worth more because there is a railroad connecting it with

a smeltery; a piece of timber land may be of greater value

because of the existence of an adjacent saw-mill. Are

the respective owners to be deprived of the right of show-

ing these facts when an inquiry is being made as to wha/t
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shall constitute just compensation for the taking of euch

property?

It may not be out of place to cite the authorities at some

length right here, for these questions will recur on con-

sidering subsequent assignments of error, a number of

which raise practically the same general question.

Plaintiff's counsel claimed that the inquiry should be

confined rigidly to the four corners of the particular por-

tion of the defendant's plantation it was taking. The

Court, though ruling always strongly in plaintiff's favor,

nevertheless did permit defendant, to a very limited ex-

tent, to show some few facts and circumstances pertain-

ing to the immediate surroundings of the land condemned.

The limited extent to which this was done will more fully

appear as plaintiff's several assignments of error are con-

sidered.

" Just compensation " is defined in Alloway v. Nash-

ville, 88 Tennessee, 510, 8 L. K. A., 123, 125, as follows:

" The * just compensation ' required by our constitu-

'' tion is the fair cash value of the land taken for public

'* use, estimated as if the owner were willing to sell, and

" the corporation desired to buy, that particular quantity

'• at that place and in that form." Citing authorities.

" It includes every element of usefulness and advan-

" tage in the property. If it be useful for agriculture or

'' for resident purposes; if it has adaptability for a reser-

" voir site, or for the operation of machinery; if it con-

" tains a quarry of stone, or a mine of precious metals; if

"it possesses advantage of location or availability for

" any useful purpose whatever,—all these belong to the

" owner, and are to be considered in estimating its value.
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" It matters not that the owner uses the property for the

" least valuable of all the ends to which it is adapted, or

" that he puts it to no profitable use at all. All its capa-

" bilities are his, and must be taken into the estimate."

The questions calling for opinions in that case were

generally in this form: " Considering the property sought

" to be condemned in the form it was taken, and as it was

" taken, and having regard to the entire property, and the

" uses to which it was put, and also the uses to which it

" was adapted, and assuming that Mr. Alloway wanted to

" sell, but was not obliged to sell, this piece or parcel of

" land, and the city wanted to buy it, but was not obliged

" to have it, what was the cash market value of the said

" property in August, 1887, and what would be just com-

" pensation to Mr. Alloway, and what damages should be

" allowed him?" Some of the witnesses, especially those

put upon the stand by the owners, answered the question

as to their acquaintance with the property and its market

value.

See also 2 Lewis Em. Dom., 2d Ed., 1051-1055, 1081

and 1113.

The following are quotations from the above:

" All the facts as to the condition of the property and

" its surroundings, its improvements and capabilities, may

" be shown and considered in estimating its value. Of

'' course circumstances and conditions tending to depre-

" ciare the property are as competent as those which are

" favorable. Facts affecting the value of the property

" may be shown though they have become known since

" the taking or since the commencement of proceedings.
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" Where land was available for both mining and town lot

" purposes, it was held error to compel the owner to elect

" whether he would prove its value for one or the other.

" If property has no market value, then it is a question

" of real or actual value, and every fact bearing upon such

" value may be shown, and those acquainted with the

" property, and its surroundings may ^ve their opinion of

" its value, though not experts in the strict sense"

" §479. Value for Particular Uses.—The market value

" of property includes its value for any use to which it

'' may be put. If, by reason of its surroundings, or its nat-

" ural advantages, or its artificial improvements, or its

" intrinsic character, it is peculiarly adapted to some par-

" ticular use, all the circumstances which make up this

" adaptability may be shown and the fact of such adapta-

" tion may be taken into consideration in estimating the

" compensation."

2 Lewis Em. Dom., 2d Ed., pages 1051, 1052.

" Whatever in its location, surroundings and appur-

" tenances contributed to the availability of the land for

" valuable uses, was proper evidence to be considered by

" the jury in estimating its salable character, and ascer-

" taining its market value."

Note 43, 2 Lewis Em. Dom., page 1051.

Quoting from Boom Co. v. Patterson, 98 U. S., 403:

" * In determining the value of land appropriated for

" ' public purposes, the same considerations are to be re-

" ' garded, as in the sale of property between private par-

ties. The inquiry in such cases must be, what is the

" * property worth in the market, viewed not merely with
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" ' reference to the uses to which it is at the time applied,

"
' but with reference to the uses to which it is plainly

" ' adapted; that is to sa}-, what is it worth from its avail-

" ' ability for valuable uses. Property is not to be deemed
"

' worthless because the owner allows it to go to waste,

*'
' or to be regarded as valueless because he is unable to

"
' put it to any use. Others may be able to use it, and

"
' make it subserve the necessities or conveniences of

" * life. Its capability of being made thus available gives

" * it a market value which can be readily estimated.

" ' So many and varied are the circumstances to be

" ' taken into account in determining the value of prop-

" * erty condemned for public purposes, that it is perhaps

"
' impossible to formulate a rule to govern its appraise-

" ' ment in all cases. Exceptional circumstances will

" * modify the most carefully guarded rule; but, as a gen-

" * eral thing, we should say that the compensation to the

"
' owner is to be estimated by reference to the uses for

" ' which the property is suitable, having regard to the

"
' existing business or wants of the community or such

" ' as may be reasonably expected in the immediate fu-

" ' ture.' "

2 Lewis Em. Dom., 2d Ed., page 1053.

The author also quotes the following from King v.

M. U. Ry. Co., 32 Minn., 225:

" ' The evidence minutely described the situation of the
"

' premises, the size of the buildings, the nature and
" ' character of the machinery, and the uses to which it

" * was adapted. Witnesses were also called to prove the

" * value of the respondent's leasehold interest, including
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"
' the buifdlngs and machinery. While the exceptions

"
' to the admission of evidence as well as to the charge

" * of the Court vary somewhat in form, and present the

" ^ matter in different shapes, yet the general question

" * raised by all of them really is whether it was proper,

" ' in determining the value of this property, to take into

" ' account the fact that there was a manufacturing busi-

*' * ness established and in operation upon the premises.

"
' That this was allowed is really the alleged error here

" * urged, and which we have to consider. We think it

'*
' may be stated as elementary that a person is entitled

" ' to the fair value of his property for smj use to which

" ' it is adapted, and for which it is available, and for ivhich

" ' it may be sold. He Is entitled to the value of his prop-

" * erty for any use to Avhich it may be applied, and for

" * which it would ordinarily sell in the market, whether

" " that use be the one to which it is presently applied, or

" ' some other to which it is adapted. It is, we think,

" ' equally true that any evidence is competent and any

" ^ fact is proper to be considered which legitimately bears

" ' upon the question of the marketable value of the prop-

" * erty. In this case evidence was introduced tending

"
' to prove that the faet of a business having been

" * established and carried on on the premises for so long

" ' a time, materially increased the market value of this

"
' property. If this was the fact, it was competent to

" ' prove it; and, if proved, we cannot see why it was not

" ' proper to take it into consideration in estimating the

" * value. Who can say that this circumstance would not

"' affect its value; that is what a purchaser would ordi-

" * narily be willing to pay? When we speak of the
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" ' market value of property as being what purchasers gen-

" * erally would pay for it, we do not mean what men
" * would pay who had no particular object in view in

" ' purchasing, and no definite plan as to the use to w'hich

"
' to put it. The owner has a right to its value for the

"
' use for which it would bring the most in the market.

"
' This property was expressly built for a plow factory,

" * and was especially suited for such a use. And it is not

"
' unreasonable to suppose that a purchaser would give

" ' more for it than he would if the business had been sus-

'
' pended for a time or had never been established there.

"
' Take, for example, a hotel built expressly as a public

"
' house, and not capable for advantageous use for any-

''
' thing else; might it not be worth more, that is, bring

"
' more in the market by reason of the fact that it had

"
' been for years run as a hotel ? So with a stand long

"
' used for some branch of mercantile business. From

" ' that very fact it might be worth more for that kind of

" ' business than any other, and a man who wishes to buy
"

' might give more for it than he otherwise would. If

"
' so, why is not that a proper element to take into ac-

"' count in determining its value? To do so, is not as

" * counsel seems to argue, to pay the owner for his loss of

"
' business or loss of future profits, but simply to give

"
' him the marketable value of his property for the use

" * for which it is best adapted, and for which it would

" * bring the most.' "

2 Le^\is Em. Dom., 2d Ed., pages 1081-1082, quoting

from King v. Minneapolis Union Railway Co., 32 Minn.

224, 225-6.
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The Supreme Court of the United States has also con-

sidered this question of compensation. The leading cases

are Boom Co. v. Patterson, .supra, and Monongahela Navi-

gation Co. V. United States, infra.

The following is quoted from United States v. Gettys-

burg Elect. R'y., 160 U. S., 685:

"As to the cff'cct of the taking upon the land remaining,

" that is more a question of the amount of compensation.

" If the part taken by the Government is essential to en-

" able the railroad corporation to perform its functions,

" or if the value of the remaining property is impaired,

" such facts might enter into the question of the amount

" of the compensation to be awarded. Monongahela Nav.

" Co. V. United States, 148 U. S. 312, 333, 334."

In Monongahela Nav. Oo. v. United States, supra, the

following language is used at page 324:

" The question presented is not wlhether the United

" States has the power to condemn and appropriate this

" property of the Monongahela Company, for that is con-

" ceded, but how much it must pay as compensation

" therefor. Obvioush', this question, as all others which

" run along the line of the exteint of the protection the

" individual has under the constitution against the de-

" mands of the government, is of importance; for in any
'' society the fullness and sufficiency of the securities

" which surround the individual in the use and enjoy-

" ment of his property constitute one of the most certain

" tests of the character and value of the government.

" The first ten amendments to the Constitution, adopted

" as they were soon after the adoption of the Constitu-

"tion, are in the nature of a bill of rights, and were
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" adopted iu order to quiet the apprehensions of many,

" that without some such declaration of rights the gov-

" ernment would assume, and might be held to possess,

" the power to trespass upon those rights of persons and

" property which by the Declaration of Independence

" were affirmed to be unalienable rights.

" In the case of Sinnickson v. Johnson, 17 N. J. L. (2

" HaiT.) 129, 145, cited iu the case of Pumpelly v. Green

'' Bay Company, 13 Wall. 16G, 178, it was said that ^ this

" ' power to take private property reaches back of all con-

"
' stitutional provisions; and it seems to have been con-

" * siderd a settled principle of universal law that the

•<
' right to compensation is an incident to the exercise of

''
' that power; that the one is so inseparably connected

" ' with the other, that they may be said to exist not as

" * separate and distinct principles, but as parts of one

"
' and the same principle.' Aind in Gardner v. New-

" burgh, 2 Johns. Ch., 162, Chancellor Kent affirmed sub-

'' stantially the same doctrine. And in this there is a

" natural equity which commends it to every one. It in no

" wise detracts from the power of the public to take

"whatever may be necessary for its uses; while on the

" other hand, it prevents the public from loading upon one

" individual more than his just share of the burdens of

" government, and says that when he surrenders to the

" public something more and different fi'om that which

" is exacted from other members of the public, a full

" and just equivalent shall be returned to him.

" But we need not have recourse to this natural equity,

'' nor is it necessary to look through the Constitution to

" the affirmations lying behind it in the Declaration of
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" Independence, for, in this Fifth Amendment, there is

" stated the exact limitatioin on the power of the gov-

" ernment to talie private property for public uses. And
" with respect to constitutional provisions of this nature,

" it was well said b}' Mr. Justice Bradley, speaking for

'' the court, in Boyd v. The United States, 116 U. S., 616,

"635: 'Illegitimate and unconstitutional practices get

"
' their first footing in that way, namely, by silent

'^
' aproaches and slight deviations from legal modes of

" ' procedure. This can oinly be obviated by adhering to

'*
' the rule that constitutional provisions for the security

" ' of person and property should be liberally construed.

" ' A close and literal construction deprives them of half

" ' their efticacA^, and leads to gradual depreciation of the

" ' right, as if it consisted more in sound than in aub-

" ' staiuce. It is the duty of courts to be watchful for the

" ' constitutional rights of the citizen, and against any

" ' stealthy encroachments thereon. Their motto should

" ' be o&.s'f« principiis.^

" The language used in the Fifth Amendment in re-

" spect to this matter is happily chosen. The entire

" amendmeiut is a series of negations, denials of right or

"power in the government, the last, the one in point

" here, being, ' Nor shall private property be taken for

"
' public use without Just compensation.' The noun

" ' compensation ' standing by itself, carries the idea of

" ' an equivalent. Thus we speak of damages by way of

" compensation or compensatory damages, as distin-

" guished from punitive or exemplary damages, the for-

" mer being the equivalent for the injury done, and the

" latter imposed by way of punishment. So that if the
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" adjective ' just ' had been omitted, and the provision

" was simply that property should not be taken without

" compeinsation the natural import of the language would

"be that the compensation should be the equivalent of

" the property. And this is made emphatic by the adjec-

'* tive ' just.' There can, in view of the combination of

" these two words, be no doubt that the compensation

" must be a ^uU and perfect equivalent for the property

" taken. And this just compensation, it will be noticed,

" is for the property and not to the owner. Every other

" clause in this Fifth Amendment is personal. ' No per-

" 'son shall be held to answer for a capital, or otherwise

" ' infamous crime,' etc. Instead of continuing that form

" of statement, and saying that no person shall be de-

" prived of his property without just compeinsation, the

" personal element is left out, and the ' just compensation'

" is to be a full equivalent for the property taken. This

" excludes the taking into account, as an element in the

"compensation, any supposed beneiit that the owner

" may receive in common with all from the public uses to

" which his private property is appropriated, and leaves

" it, to stand as a declaration, that no private property

^^ shall he appropriated to public uses unless a full and exact

" equivalent for it be returned to the owner.^^

And on page 328 the following language is used:

" How shall just compensation for this lock and dam

"be determined? What does the full equivalent there-

" for demand? The value of property, generally speaking,

" is determined by its productiveness—the profits which

" its use brings to the owner. Various elements enter

" into this matter of value. Among them we may notice



28 Assignment Number 1.

"these: Natural richness of the soil as between two

" neighboring tracts—one may be fertile, the other bar-

" ren ; the one so situated as to be susceptible of easy use,

" the other requiring much labor and large expense to

" make its fertility available. Neighborhood to the cen-

" ters of business and population largely affects values.

" ¥iiv that property which is near the center of a large

" city may command high rent, while property of the

" same character, remote therefrom, is wanted by but

" few, and commands but a small rental. Demand for

" the use is another factor. The commerce on the Monon-

" gahela Kiver, as appears from the testimony offered, is

" great; the demand for the use of this lock and dam con-

" stant. A precisely similar property, in a stream where

" commerce is light, would naturally be of less value,

" for the demand for the use would be less. The value

" therefor is not determined by the mere cost of con-

" struction, but more by what the completed structure

" brings in the way of earnings to its owner. For each

" separate use of one's property by others the owner is

"entitled to a reasonable compensation; and the num-

" ber and amount of such uses determine the produc-

" tiveness and the earnings of the property, and, there-

" fore, largely its value. So that if this property, belong-

" ing to the Monongahela Company, is rightfully where it

" is, the company may justly demand from every one

" making use of it a compensation; and to take that prop-

" erty from it deprives it of the aggregate amount of

" such compensation which otherwise it would continue

" to receive. What amount of compensation for each sep-

" arate use of any particular property may be charged



Assignment Number 1. 29

" is sometimes fixed by the statute which gives authority

" for the creation of the property; sometimes determined

" by what it is reasonably worth; and sometimes, if it is

" purely private property, devoted only to private uses.

" the matter rests arbitrarily with the will of the owner.

" In this case, it being property devoted to a public use,

" the amount of compensation was subject to the deter-

" mination of the State of Pennsylvania, the State which

" authorized the creation of the property. The prices

" which may be exacted under this legislative grant of

" authority are the tolls, and these tolls, in the nature of

" the case, must enter into and largely determine the

" matter of value. In the case of Montgomery County v.

"Bridge Company, 110 Penn. St., 54, 58, in which the

" condemnation of a bridge belonging to the bridge com-

" pany was sought, the court said :
' The bridge structure,

" * the stone, iron and wood, was but a portion of

" ' the property owned by the bridge company and taken

"
' by the county. There were the franchises of the com-

" ' pany, including the right to take toll, and these were

" * as effectually taken as was the bridge itself. Hence,

" ' to measure the damages by the mere cost of building

" ' the bridge would be to deprive the company of any com-

" ' pemsation for the destruction of its franchises. The

" ' latter can no more be taken without compensation

" ' than can its tangible corporeal property. Their value

" * necessarily depends upon their productiveness. If

" ' they yield no money in return over expenditures, they

"
' would possess little, if any, present value. If, how-

" ' ever, they yield a revenue over and above expenses,

"
' they possess a present value, the amount of which de-
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"
' pends, in a measure, upon the excess of revenue,

"
' Hence it is manifest that the income from the bridge

" ' was a necessary and proper subject of inquiry before

" * the jury.'

" So, before this property can be taken away from its

"owners the whole value must be paid; and that value

" depends largely upon the productiveness of the prop-

" erty, the franchise to take tolls."

And at page 337 the following language is used:

" Whatever be the true value of that which it takes

" from the individual owner must be paid to him before

'' it can be said that just compensation for the property

" has been made. And that which is true in respect to a

" condemnation of jjroperty for a post-office is equally

" true when condemnation is sought for the purpose of

" improving a natural highway. Suppose, in the im-

" provement of a navigable stream, it was deemed essen-

" tial to construct a canal with locks, in order to pass

" around rapids or falls. Of the power of Congress to

" condemn whatever land may be necessary for such

" canal, there can be no question; and of the equal neces-

" sity of paying full compensation for all private prop-

" erty taken there can be as little doubt. If a man's

" house must be taken, that must be paid for; and, if the

" property is held and improved under a franchise from

" the State, with power to take tolls, that franchise must

" be paid for, because it is a substantial element in the

*' value of the property taken. So, coming to the case be-

'' fore us, while the power of Congress to take this prop-

" erty is unquestionable, yet the power to take is subject

" to the constitutional limitation of just compensation.
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" It should be noticed that here there is unquestionably

" a taking of the property, and not a mere destruction. It

*' is not a case in which the government requires the re-

" moval of an obstruction. What differences would exist

" between the two cases, if any, it is unnecessary here to

" inquire. All that we need consider is the measure of

" compensation when the government in the exercise of

" its sovereign power, takes the property.

" And here it may be noticed that, after taking this

" property, the government will have the right to exact

" the same tolls the navigation company has been receiv-

"ing. It would seem strange that, if by asserting its

" right to take the property, the government could strip

" it largely of its value, destroying all that value which

" comes from the receipt of tolls, and, having taken the

" property at this reduced valuation, immediately pos-

" sess and enjoy all the profits from the collection of the

*' same tolls. In other words, by the contention this ele-

" ment of value exists before and after the taking, and

" disappears only during the very moment and process of

" taking. Surely, reasoning which leads to such a result

" must have some vice, at least the vice of injustice.''

See also page 343, where, in speaking of value of fran-

chises the Court uses the following language:

"But this franchise goes with the property; and the

" navigation company, which owned it, is deprived of it.

" The government takes it away from the company, what-

" ever use it may make of it, and the question of just com-

" pensation is not determined by the value to the gov-

" ernment which takes, but the value to the individual

" from whom the property is taken; and when by the tak-
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" ing of the tangible property the owner is actually de-

" prived of the franchise to collect tolls, just compensa-

" tion requires payment, not merely of the value of the

" tangible property itself, but also of that of the fran-

" chise of which he is deprived."

Tested by these authorities can it be said that there

is any error in the ruling of the Court allowing this de-

fendant on cross-examination to show the existence of a

mill on the tract of land of which this was a part? Even

if the defendant had not been the owner of the mill, if it

liad been on the adjacent property of a stranger, it would

have given value to the piece of land sought to be con-

demned. If that portion of its land were to be sold at

auction, it would bring more by reason of the neighbor-

^ing mill, because the purchaser in estimating the value

of that piece of land would take into consideration the

existence of the mill. The mill as shown by the evidence

(Record, page 547) is a large one and is necessary to the

profitable use of the lands sought to be condemned for

the purpose of raising sugar cane which is the most valu-

able use to which the lands could be put.

Without further elaboration we submit that there is

no error in the ruling complained of.

ASSIGNMENTS NUMBERED 2, 3 AND 4.

(Assignment of Errors, Record 817.)

These assignments of errors are upon all fours with

assignment number one, the first or number two relates

to the exception taken to the ruling upon an objection

practically identical with that just considered, made to
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the following question :
" And that it stands now where

"it stood on the 6th day of July, 1901?" The witness,

after objection, ruling and exception, amswered: "Yes

sir." (Bill of Exceptions, Record 547.)

Assignment number three relates to the exception

taken to the ruling upon an objection also practically

identical with that set out in number one, made to the

following question: "What was the size. Captain, of

that mill?" The witness, after objection, ruling and ex-

ception, answered, " It is a large mill."

(Assignment of Errors, Record 817. Bill of Exceptions,

Record 548.)

Assignment number four relates to an exception taken

to a ruling upon an objection made to the following ques-

tion: "How far is this Halawa Valley that you have

" testified about in jonv first answer that I asked in re-

" gard to it from the land in question—the nearest por-

" tion of the land in question?" This question was

objected to in the following language: " Mr. Dunne. * I

" ' object to that on the ground that it is wholly imma-

" * terial, and not proper cross-examination, and not

" ' addressed to any subject-matter to which the witness's

" ' attention was called on the examination in chief; and

" * upon the additional ground that he might as well be
"

' asked how far Paris is from this piece of land.' " To

which the Court ruled as follows: " The Court. ' That
"

' might be but the Court will allow him to answer how
" ' far Halawa Valley is from this land." '

(Assignment of Errors, Record 818. Bill of Exceptions,

Record 548.)

The whole substance of the testimony given, as stated

in the assignment of error, is as follows: " The witness. ' I
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" * should say about a mile and one-half, or a mile and one-

"
' quarter,—that is by the road. I do not know, only

"
' approximately, over how much country down there

"
' adjoining this land the Honolulu Plantation Oom-

" ' pany's property extends ; approximately, I should say

" ' that it extends over 5,000 or 6,000 acres, and includes

" ' the land surrounding this land; I think Halawa Valley

"'is included in the Honolulu Plantation property; I

" ' pass through it.' " It is hard to see how the testimony

is in any way open to objection. Can it be that there was

prejudicial error in permitting defendant to show how

far away from this land " Halawa Valley," concerning

which there was testimony in the record, was located.

The objection was based upon the proposition heretofore

stated, that the whole inquiry must be confined rigidly to

the four corners of the particular piece of land that the

government was taking away from the defendant and

therefore that it was just as immaterial for the defend-

ant to show the existence of a water supply owned by it

and capable of being used for the irrigation of this por-

tion of its land as it would be to show the existence of a

water supply in the City of Paris existing there for the

purpose of supplying the citizens of that metropolis with

drinking water. We apprehend that the difference is

marked. In one case the purchaser, in considering the

value of this portion of land, which admittedly required

water for the profitable growth of sugar-cane, would

naturally ask where the water-supply was coming from.

It would be among the first questions that an investor

would put when making an inspection of the land with a

view to purchasing defendant's leasehold interest. Upon
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looking over the ground he would ask, " Where is your
water supply, let us examine it?" and the representative

of the defendant and the investor would then proceed to

the Halawa Valley and inspect its water resources.

The witness had testified on direct examination that

on July 6, 1901, there was no natural source of water
supply on that land; and, as to an artificial source of

water supply, there was only one small artesian well.

(Record 541, 545.) The inference was sought to be given

that there was no adequate available water-supply for

use in connection with the land in question for purposes

of irrigation.

We submit that on cross-examination it was proper to

ask how far away an abundant supply of water was situ-

ated and that the answer shows no error prejudicial to

the plaintiff in error.

ASSIGNMENT NUMBER 5.

(Assignment of Errors, Record 819. Bill of Exceptions,

Record 575.)

This assignment stands on a different footing from the

preceding one, but is equally lacking in any semblance

of prejudicial error. The full substance of the proceed-

ings as alleged by plaintiff in error in its assignment of

errors is as follows:

" Q. * Now Mr. Pratt how is this return made up; what
" ' kind of a return is that under the law?' Mr. Dunne.

" ' I object to that on the ground that it is a double ques-

" ' tion.' Mr. Silliman. ' I will divide it.' The Court. ' Let
"

' us hear what Mr. Pratt says.' Mr. Dunne. ^ We ex-

" * cept.' The witness. ' It is made under the head aggre-
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"
' gate value of plantations. It is under that head—

a

" * business for profit.' "

The Court in its discretion, perhaps to save time,

directed the witness to answer the question as asked

without waiting to have it divided, in this we cannot be-

lieve that plaintiff will seriously contend that there was

prejudicial error especially in view of the fact that the

witness was his own. It was a matter resting in the dis-

cretion of the Court and plaintiff in error could not have

been prejudiced by the ruling.

ASSIGNMENT NUMBER 6.

(Assignment of Errors, Record 820. Bill of Exceptions,

.Record 585.)

Assignment number 6 is based upon an exception taken

to the ruling of the Court upon an objection made to the

following question, " Now ilr. Archer do you know what

" that laud is capable of yielding in sugar?" which ques-

tion was asked by defendant upon cross-examination of a

witness called by plaintiff for the purpose of proving the

value of defendant's leasehold interest. The witness had

testified on his direct to his opinion of the value of de-

fendant's interest in answ-er to a hypothetical question

put to him by counsel for plaintiff, in and by which he

was told to take into consideration certain alleged facts,

as for instance, the non-existence of a mill for the grind-

ing of cane and the alleged want of an adequate source

cf water supply on the particular piece of land together

with the alleged circumstance that no crop of cane had

been produced upon the land, but that it might

be used to raise cane just as it might be used to
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raise any agricultural product. In connection with such

assumed situation the witness had taken into considera-

tion by instruction from counsel for plaintiff his own

knowledge of the characteristics of the land, and there-

upon under such assumed situation testified that a cer-

tain sum per acre would be the fair market value of the

leasehold for the purchase of it outright. (Eecoi*d 584.)

It appears, upon the Kecord (See pages 583-584), that

the witness had assumed that the land might raise cane,

and had also taken ^nto consideration his knowledge of

the land. In view of this testimony given upon the direct

examination of this witness can it be said that there was

anything illogical or improper or irrelevant in asking him

upon cross-examination if he hicu' what the land was

capable of 3'ielding in sugar? It cannot be that this ex-

ception is seriously urged. The witness was called as an

expert to testify to the value of defendant's leasehold

interest the rent for which was payable in sugar, and

based his knowledge of value upon what he believed the

land would yield in sugar and a liberal latitude is always

allowed in the cross-examination of such a witness.

If there were any doubt about it the witness's answer,

which is set out in the Assignment of error, makes it per-

fectly clear that the question was one that he could

answer and that it had a direct bearing upon the facts

necessarily considered by him in forming an opinion as

to the value of the leasehold interest. He testified that

th'e land was good for cane, and where it was good would

yield nine to ten tons per acre.

A person buying the land would naturally have taken

into consideration what it was capable of yielding in
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sugar when estimating its worth in the market. Such a

person would have considered whether it was good or

bad land, well or ill adapted to the raising of cane, and

would have estimated what it would probably yield in

tons of sugar per acre. This is exactly what the witness

did. His answer shows it. He said: " Where it is good

" land it will yield nine or ten tons per acre. This land

'' is good for cane." (Record 585.)

It is submitted that there Avas no error prejudicial to

the plaintiff in the ruling of the Court.

ASSIGNMENT NUMBER 7.

(Assignment of Errors, Record 821. Bill of Exceptionis,

Record 587.)

Assignment number seven is based upon an exception

taken to the overruling of an objection to the following

question, " Do you know whether the Honolulu Planta-

" tion Company had on the 6th day of July, 1901, a water

"supply that was immediately available to the land in

" question?"

The witness in answering the hypothetical question as

to the value of defendant's leasehold interest upon his

direct examination had assumed that there was no appar-

ent source of water supply except a single artesian well,

said to be brackish in character and situated within the

boundaries of the particular portion of the defendant's

plantation that was sought to be taken. (Record 584.)

The question objected to Avas asked for the pui-pose of

ascertaining whether the witness did not in fact know

of another ample water supply available for use in irri-

gating the lands whenever required. (The Court will
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remember that he had been told by plaintiff and the

record shows that he did assume to use his own knowl-

edge of the land in answering plaintiff's hypothetical

question. Record, page 584.)

Certainly unless defendant could be restricted rigidly

to the four corners of the exact portion of its plantation

sought by the government, the question was permissible

on cross-examination of a witness called as an expert to

prove value at the instance of the petitioner. An intend-

ing purchaser would have made close inquiry as to the

existence of an available water supply. (See discussion

and authorities cited under assignments numbers 1 and

4, pages 15-35, supra.)

We submit that there was no error in the Court's rul-

ing.

ASSIGNMENT NUMBER 8.

(Assignment of Errors, Record, page 822. Bill of Excep-

tions, Record, page 588.)

Assignment number eight is on all fours with assign-

ment number seven. It is really a continuation of the

same inquiry. The question was, " What was the extent

" of that water supply?'' The objection was, " I make the

" same objection that we are getting outside of the land

" in controversy." The answer was, " I don't know ex-

" actly how much, how many gallons of water would be

"pumped by those two pumps at Halawa; there is one

" big pump; approximately about 10,000,000 gallons more

" or less, and the other pump seven more or less in the

" other pump."
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ASSIGNMENT NUMBER 9.

(Assignment of Errors, Record, page 822. Bill of Excep-

tions, Record, page 588.)

Assignment number nine is based upon an exception

taken to the order of the Court refusing to strike out the

above answer. The motion was made in the following

language: " Mr. Dunne. ' I move to strike out this tes-

" ' timony on the ground that it appears from his answer

" * that this alleged water supply which is not on the land

" * but so-called ' immediately available ' whatever that

" * means, springs from somewhere in the Halawa Valley;

" * it goes back to the old thing that your Honor has ruled

" * out heretofore—trying to fix the value of this land by

" ' something else.' " The Court ruled as follows: " The

" Court. * Immediately available to this land, that is the

" ^ question, and that is what the Court ruled on; if it is

" ' immediately available to this land they can prove it.'
"

The water supply in the Halawa Valley, as shown by

the record (Record, 549) is only a mile and one-half away

from the land sought to be condemned. The witness had

placed a certain valuation upon the leasehold interest

sought to be condemned upon the misleading assumption

that the only apparent source of water supply upon it

was the single artesian well brackish in character. Now,

if the defendant's property could be taken from it on any

such false assumption of the real situation, and, more-

over, it could be estopped from showing by inquiry on

cross-examination the true situation and condition of the

property and the surroundings, is it not clear that the

jury would be given a very wrong impression of the real

usefulness and value of the defendant's leasehold inter-
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est? Is it not equally clear that such property would

thereby be taken from the defendant without payment

of "just compensation" therefor? That there was but

a mile and one-half away from that portion of defend-

ant's land an ample water supply belonging to it, and con-

sisting of a flow of upwards of 17,000,000 gallons, as

shown by the witness, was a very important circumstance

for the consideration of an intending purchaser. With-

out an available water supply for the purpose of irrigat-

ing the land taken it would be without any value. But,

in view of the fact that there was that water supply

there and imediately available for such use, the land was

of great value, of far greater value, as we believe than

the amount of the verdict returned by the jury. Surely,

then, the defendant had a right on cross-examination to

prove its existence. In the language of Mr. Justice

Brewer, would not the constitutional j^rovision consist

more in sound than in substance if defendant were pre-

cluded from doing so? Would not reasoning whicli

would lead to such a result have some vice, '" at least the

vice of injustice " ? (See also discussion and citations

under Assignment No. 1.)

It is submitted that there was no prejudicial error in

the ruling complained of.

ASSIGNMENT NUMBER 10.

(Assignment of Errors, page 823. Bill of Exceptions,

page 589.)

Assignment number ten is on all fours with the fore-

going. The question asked on cross-examination of the

same witness was, " Do you know whether there is a flow-
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" ing stream immediately available for use upon this land

" within the lines of the Honolulu Plantation Co.?" The

objection was as follows: " Mr. Dunne. ' I object to that
"

' on the grounds heretofore stated, and as going out-

" ' side of the land in controversy.' The Court. ' If it is

" * immediately available to this land the witness can an-

" * swer the question.' " After exception the witness an-

swered, " I do."

This is fully covered by the discussion under Assign-

ments No«. 1, 4, 7 and 9, supra.

ASSIGNMENT NUMBER 11.

(Assignment of Errors, Record page 824. Bill of Excep-

tions, Record page 589.)

Assignment number 11 is based upon an exception

taken by plaintiff to the ruling of the Court upon an ob-

jection to the following question asked on cross-exam-

ination of said witness: ''Well now, assuming that the

" land was in the same condition on the 6th of July,

" 1901, and considering the situation, and the uses it

" might be put to, and the improvements put upom it, the

" plowing that had been done,—all of its usefulness, the

" whole property of the Honolulu Plantation Company,

" that is available for use in connection with that land,

" assuming those things, what do you say as to the value

" of the leasehold interest? "

The question was objected to upon the ground that it

was incompetent, an incompetent hypothetical question,

that it involved matter not established by any evidence

in the case. The Court ruled as follows: "Answer the

question." But before the witness did answer the ques-
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tion the reference to the whole plantation was stricken

out. (Record 590.) The difference between this question

and the one asked by counsel for plaintiff is this, counsel

for plaintiff limited the witness's attention by assumption

stated to him to a false situation, or at least to a situation

but half told. The witness was for practical purposes

made to assume that there was no mill and no water sup-

ply available for use in connection with the leasehold.

Now when counsel for defendant, on cross-examiaiation

of this witness, assumed nothing but told him to take the

situation just as it was and put a value on the lease, can

it be that there was any error in i>erinitting him to do so?

Certainly on cross-examination this was a legitimate in-

quiry of a witness called by plaintiff. A wide latitude is

always allowed on cross-examination of an expert called

to prove value.

3 Jones Evidence, sec. 391.

ASSIGNMENT NUMBER 12.

(Assignment of Errors, Record 825. Bill of Exceptions,

Record 598.)

Assignment number 12 is on all fours with assignment

number 5. It was a matter resting in the Court's dificre-

tion; moreover, counsel stated that he had no objection

to the latter part of the question, which, as shown by the

answer of the witness, was the only part that the witness

attempted to respond to.

We submit there was no error in the ruling.
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ASSIGNMENT NUMBER 13.

(Assignment of Errors, Record 826. Bill of Exceptions,

Record 599.)

Assignment number 13 cannot be seriously urged by

counsel for plaintiff. The question was, " Do you know

the yield of the Halawa Valley?" The answer was, " I do

not." The question was perfectly proper, but if it was

not proper the answer of the witness discloses no preju-

dice.

ASSIGNMENT NUMBER 14.

(Assignment of Errors, Record 827. Bill of Exceptions,

Record 601.)

This assignment is based upon an exception taken to a

ruling of the Court sustaining the objection of defendant

to a question asked by counsel for plaintiff of the wit-

ness, F. W. Thrum, calling for his opimion as to what he

would be willing to pay for the leasehold. The witness

had testified that he was a surveyor and had expres«ly

stated, as appears on the face of the Record (page 597)

as follows: " I do not consider that I have any knowl-

" edge of the value of real estate and leaseholds in and

" about Pearl Harbor and that vicinity." The Court held

that in view of the testimony of the witness to the effect

that he was uinable to express an opinion as to the value

he was not an expert and his opinion could not be taken.

In this ruling the Court certainly did not abuse its

discretion. As the Court said he was a surveyor and

knew the land, but plaintiff could not prove by him the

value of the laind, unless he knew something about it.
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" He said he did not know anything about it." (Record,

page 597.)

We submit there was no error in the ruling.

ASSIGNMENT NUMBER 15.

(Assignment of Errors, Record, page 827. Bill of Excep-

tions, Record, page 602.)

Assignment number 15 relates to a ruling of the court

striking out a certain statement of the witness as to what

he had done on the lands of an adjacent plantation in the

year 1895, six years prior to the trial. The whole gist

of the witness's testimony was to the effect that his report

as to what land was available for raising sugar cane in

a certain field on an adjacent plantation was accepted by

the manager of that plantation. The evidence was

attempted to be taken on redirect examination, and

counsel for defendant objected to it on the grouind that

it was not proper re-direct, the Court struck it

out on the ground that it was immaterial. The

evidence was manifestly intended to bolster up

the qualifications of the witness, and the Court

held that it was immaterial for the witness to

show what he had done at that time on other lands and

how his report had been used. The whole matter was one

within the discretion of the Court. It only went to show

the qualifications of the witness to express an opinion as

to the quality and value of the land sought to be con-

demned, upon which, because of the witness's unequivo-

cal declaratiom that he was not an expert, the Court had

already ruled that he was incompetent to testify.
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ASSIGNMENT NUMBER 16.

(Assignment of Errors, Record 828. Bill of Exceptions,

Record 622.)

This assignment is based upon an exception taken to a

ruling of the Court overruling an objection of plaintiff to

the following question asked on cross-examination of the

witness J. A. McCandless called by plaintiff: " Q. ' What
"

' is the value set on that leasehold interest of 142

" ' acres? ' " The question was objected to on the ground

that the records of the Court showed that the controversy

as respecting that leasehold interest had been amicably

settled as between the Oahu Sugar Company (the owner

of the leasehold interest) and the government, that it

was not proper cross-examination, that it was not di-

rected to any matter testified to by the witness in chief,

and had no materiality upon the inquiry, the Court ruled

as follows: '^ The Court will not rule out that testimony,

" but you can meet it, if it is met at all, because the

" Court will not rule out any testimony that has a ten-

" dency to explain any facts that are introduced before

" the jury." The answer was that the company had

placed a valuation of |200,000 " on 142 acres on Ford

Island that I have been testifying ahoiit.^^ (Record, 622.)

A reference to the record (page 620) will disclose the fol-

lowing as a part of the testimony on the direct exam-

ination of this witness: " A. ' It is a hard thing to put a

" ' valuation upon that, I still stick to my original state-

" ' ment—I do not think it is worth any more to the com-
"

' pany than they had to pay for it. I want to explain
"

' my answer. To put a figure per acre for the market

" * value of that leasehold interest, as it stood July 6th,
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" ' 1901, I should say |15 or |20 an acre—I say $15 or $20

"
' for all that was cane land. Now I would like to ex-

" ' plain why I made that statement. I am a Director of

" * the Oahu Sugar Company, that is on Ford Island and

" ' also on the Peninsula, and, about a year and a half or

" ' two years ago, the company of which I am a Director .

" ' secured a lease; the Oahu Sugar Company leased Ford

" ' Island and the Peninsula from the li Estate for |12.50

"'per acre per annum; and there is no comparison be-

" * tween the soil on Ford Island and the Peninsula with

" * this piece of land. I just want to make that state-

" ' ment that the Oahu Sugar Company considered when

" ' we leased that that we had given every cent it was

" ' worth to the Oahu Sugar Company, and they would

" ' not give any more for it. I was one of the Board of

" ' Directors of the Oahu Sugar Company at the time,

"
' and I know its business transactions, and I was pres-

" ' ent when these transactions were had and I am speak-

" ' ing from my own knowledge.' "

Now on cross-examination he admitted that proceed-

ings to condemn a portion of the Ford Island leasehold

that he had been testifying about were instituted by the

government. His attention was called to the answer of

the plantation alleging a valuation of 142 acres out of

that leasehold, and, after identifying the signatures of

the officers of the corporation, he was asked the question

objected to, namely, " What is the value set oin that lease-

hold interest of 142 acres? " and he answered, " I see

" from that answer of the Oahu Sugar Company that they

" place a valuation of $200,000 on the 142 acres of Ford

" Island that I have hem testifying about:' Clearly this was
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proper cross-examination, it was the valuation fixed by

his Board of Directors on the very leasehold interest he

had been testifying about. He had said on his direct

that he knew that the Board of Directors con-

sidered when they agreed to pay $12 per acre

per annum for it, that they had given every cent it

was worth to them. The inference was that the Ford

Island leasehold was not considered to be of any value

by the Board of Directors, and therefore that the lease-

hold of the Honolulu Plantation was worth nothing. He

said that he referred to the Oahu Sugar Compainy lease

as a reason for his testimony that the Honolulu Planta-

tion Company's lease was worth no more than the rent

they paid. When he was confronted by the sworn answer

of that corporation he was naturally a discredited wit-

ness. Oaim there be any doubt of the defendant's right

to so discredit him? It is for just such purposes that the

right of cross-examination exists and has been recognized

as the most powerful weapon for the ascertainment of

truth and the real worth of a witness's testimony.

Greater latitude is allowed, too, on cross-examination of

a witness testifying to his opiinion of value.

3 Jones Evidence, sees. 391, 826.

We submit there was no prejudicial error in this ruling.

ASSIGNMENT NUMBER 17.

(Assignment of Errors, Record, page 830. Bill of Excep-

tions, Record, page 625.)

This assignment is on all fours with assignments of

error numbers 5 and 12. The objection was that the ques-

tion involved three separate and distinct questions.
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The matter was one in the discretion of the Court, and

there was no prejudicial error in the ruling complained of.

ASSIGNMENT NUMBER 18.

(Assignment of Errors, Record, page 831. Bill of Excep-

tions, Record, page 625.)

This assignment is based upon an exception taken to

a ruling upon an objection to a question, " Why not? "

The witness, Mr. Low, defendant's manager, having made

a statement to the effect that sugar had not been grown

on this land by the Honolulu Plantation Company, was

asked, " Why not? " the answer was that the plantation

was a new plantation and that the company had not been

able to get out to this land, the further statement was

made that all new plantations must start from the mill

and work out.

The question was asked only incidentally to permit the

witness to make an explanation of his prior answer.

Clearly there was no prejudicial error in this; it was a

mere incident of the trial and of the taking of the testi-

mony of defendant's manager.

ASSIGNMENTS NUMBERED 19 AND 20.

(Assignment of Errors, Record, pages 831-834. Bill of

Exceptions, Record, pages 627-629.)

Assignments numbered 19 and 20 cover the same iden-

tical matter and the whole is embodied in Assignment

number 20. The question was answered before an objec-

tion was made. After answer a motion was made to

strike out the testimony of the witness as to the value of
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the leasehold interest of the Honolulu Plantation Com-

pany on the ground that it is settled law that what it

might be worth to the Honolulu Plantation Company was

not a fair test of the market value. The Court refused

to strike it out. Counsel for defendant then asked the

witness what the market value was, to which the witness

answered as follows: "That is what I said. I have not

" made up my mind. I think it ought to be $250,000 or

" $300,000." The Court then asked the witness, " Is there

any difference between the value and the market value?"

to which the witness answered, " Yes, sir. The Honolulu

" Plantation Company, it might have a greater value to

" the Honolulu Plantation than to any one else, if it were

" put in the market there would be three bidders for this

" land—the Ewa Plantation, the Oahu Plantation and
" the Honolulu Plantation—but it has a distinct value to

" the Honolulu Plantation." Counsel for plaintiff then

made a motion in the following language: " To save the

" rights of the government I move to strike out the tes-

" timony of the witness relative to the value of this lease-

" hold to any particular individual, to the Honolulu
'' Plantation Company, on the ground that compensation
'* is the market value and not the value which property

" may or may not have to a particular individual." The

Court: " No, the Court will not strike it out."

It was what should constitute '" just compensation " for

that portion of the defendant's plantation and not what

might be the " market value " of it as a distinct, separate,

marketable lot of ground that was in issue. But, while

this is true, the parties were nevertheless restricted to

proof of market value, and, so the subsequent pag^of the
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record will Show, the government had the fullest benefit

of the rule of " market value " as a test of " just com-

pensation."

Before considering the law we beg to call the Court's

attention to some of the evidence that had already been

given. Capt. White (Page 549 of the Record) testified

that the Honolulu Plantation Company's property ex-

tended over 5,000 or 6,000 acres surrounding the land in

question. The plantation was started in May, 1898 (Rec-

ord 625). The corporation exhibit introduced generally

by counsel for plaintiff showed that the company had

spent for cost of mill, railroad, cars, reservoirs, water-

ways, flumes and tressels, growing crops, machinery,

tools and implements etc., $2,264,299.92. (Record 613.)

Mr. Low, manager of defendant's plantation, testified

(Record, page 625) that the plantation had about 8,000

acres of land of which 5,000 were suitable for cane around

and adjoining the land sought to be condemned. He

furthermore testified that the plantation had a water sup-

ply immediately available for the land, situated in the

Halawa Valley and consisting of artesian wells and flow-

ing streams. He also testified that the plantation lands

extended 5 miles in one direction from the land sought to

be condemned and 2| miles in the other. (Record 626.) It

is easily demonstrated; indeed, it is perfectly obvious,

that a comparatively small parcel of land adapted to the

growth of sugar cane would not be of very great value

standing alone; but to a company that has the equip-

ment, mill, water supply and all things necessary to

make the land valuable for the growth of sugar cane, it

would have distinct value as testified bv Mr. Bolte. And
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right here we beg to call the Court's attention to the fact

that Mr. Bolte was a witness peculiarly well qualified to

give an opinion upon the value of the defendant's prop-

erty which the government was seeking to condemn. His

business was that of looking after sugar plantations,

ranches and property of other people. He had been en-

gaged in business connected with the sugar industries in

the Hawaiian Islands 23 years. The character of his

business in regard to sugar plantations was that of going

on the plantations, looking around and advising with the

manager and people as to the financial portion of the

business. He had been doing it for 23 years on the plan-

tations of Waimanalo, Kahuku and Heeia. He was, at

the time of the giving of his testimony, Chairman of the

Tax Appeals Court for the Island of Oahu, on which the

plantation was situated. His duty as such Chairman of

such Board was to determine the value of property that

was taxed and the value of the different interests. He
was familiar to a certain extent, with the value of the

lands of the Island and knew the land that the Govern-

ment was seeking to condemn, and he testified that he

thought from the examination he had made and the ex-

perience he had had in the land business that he was

able to state the value of the leasehold interest. (Record,

pages 627-8.) When, therefore, this witness said that

this piece of land had a distinct value to this defendant,

that statement and its bearing on the question of " just

compensation " was entitled to serious consideration.

The Supreme Court in Monongahela Nav. Co. v. U. S.,

148 U. S., at page 343, in considering an offer to prove

overruled by the trial court (set out on pages 318 and 319),
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said: "The question of just compensation is "Hot deter-

" mined by the value to the government which takes, but

" the value to the individual from whom the property is

" taken; and when by the taking of the tangible property

" the owner is actually deprived of the franchise to col-

" lect tolls, just compensation requires payment, not

" merely of the value of the tangible property itself, but

' " also of that of the franchise of which he is deprived."

In this case, as has been pointed out, the plantation

had spent more than |2,000,000 in building a mill, creat-

ing a water supply, obtaining equipments, etc. It had

8,000 acres of land or 5,000 acres of cane land. The gov-

ernment was taking 561.2 acres of land, containing 342

acres of cane land. The portion of land taken was about

1-14 of cane land as well as 1-14 of the whole. It might

well be argued, in view of the situation, and it is the firm

belief of defendant's manager and his counsel that the

market value of the portion taken was no proper test of

the real value thereof or of the just compensation to

which defendant was entitled. But, as already stated,

the government did, in fact, have the full benefit of the

rule as will be more fully pointed out hereafter.

The Supreme Court of Pennsylvania in Montgomery

County V. Schulkill Bridge Company, 110 Pa. 54, 59,

which decision is quoted from and cited by the Supreme

Court in Monongahela Nav. Co. v. U. S., page 329, uses

the following language: "The principle was invoked by

" the defendant that the true measure of damages was

" the market value at the time of the taking,

" The principle is well enough, but it has no application

"to the facts of this case. The property taken was of
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" a peculiar character and can hardly be said to have

" a market value. It was a bridge and the corporate

" franchise of the company owning" it. There are no sales

" of such property hj which it can be compared, and a

" market value, in the fair sense of the term, ascertained.

" One bridge may be of little value, because unproduc-

" tive; another of no greater size and cost, by reason of

" its location may be extremely valuable.''

There is no doubt that this land would be worth more

to the Honolulu Plantation ompany than to any of the

other plantations in the vicinity, for it is situated within

the boundaries of that plantation and can be easily used

by that company. A segregated piece of land of the char-

acter of the portion of land in question could not be

worked to advantage by a plantation whose nearest bor-

der by the usual course of travel, was five miles or more

distant from it; and it necessarily would be worked at

still greater cost by another plantation situated still

further on.

If it is true that this piece of land was worth more to

the defendant than to any one else and that the defend-

ant is entitled to the value of its property before the gov-

ernment can take it by the extraordinary power of emi-

nent domain, then to confine the defendant to proof of

the value not to it, but according to a price that it might

bring at an assumed public sale would be to deprive the

defendant of just so much compensation. 148 U. S., 328,

329.

Let us put the same idea in the light in which it must

have presented itself to the mind of Mr. Bolte, namely,

that if the portion of land condemned were to be sold
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under the hammer, the Honolulu Plantation Company

as a bidder in competition with the adjoining plantations

would have to pay for it but a little more than the next

highest bidder might have offered for it. In other words,

if it was worth |200,000 to Ewa, |250,000 to Oahu and

1400,000 to the Honolulu Plantation, on being offered

for sale it would not bring |400,000, but would only bring

a little more than .|250,000, that being its value to the

Oahu Plantation Company. That is the figure at which

competitive bidding would stop. But in the language

of the Supreme Court in the decision quoted, to confine

this defendant to such proof as that would be to deprive

it of just so much compensation.

We believe that we have demonstrated that the value

of this portion of defendant's plantation and the just

compensation that, under the constitution, it was enti-

tled to receive should have been estimated not at what it

would bring at a public sale (the test ultimately laid

down by the Court Record 717), but by what it was really

worth, according to the testimony of impartial witnesses,

to the defendant plantation itself.

See also, S. & N. W. Ry. Co. v. C. & E. R. R. Co., 112

111., 590, 605-606-607;

L. S. & M. S. Ry. Co. v. S. C. & W. I. R. Co., 100

111. 21-33;

2 Jones on Evidence, page 865;

2 Lewis Em. Dom. (2nd Ed.) 1052;

St. L. K. & A. Co. V. Chapman, 16 Pac. 695, 696.

We quote the following from St. L. K. & A. Co. v. Chap-

man:
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" The law does not presume or require impossibilities;

" it only demands and requires the best proof under the

" circumstances of each case, Where property has a mar-

" ket value, the rule is strict, and requires only that value

" to be shown; but where it is shown that the property

" is without a market value, then the law allows the next

" best evidence to be given to ascertain its value. The

" property then may be compared with other property.

" Its value may be determined by persons who are shown

" to be judges, or who have knowledge of the value of

" real estate in that vicinity and their opinions may be

" given of the value of the property, which, in this case,

" was the best evidence it was possible to procure. Some

"classes of property always have a market value; other

" property, by reason of its location or distance from mar-

" ket, or other circumstances is without a market value.

" Nevertheless it has a value, though the means of ascer-

" taining it are changed where the rule requiring market

" value cannot be applied." (16 Pac, 696.)

The Supreme Ck)urt of Illinois uses some apt language

in the first case cited when considering what constitutes

the true measure of compensation for property of this

character. The following appears in the syllabus:

" Where property sought to be condemned for a public

" use has a market value, and is not devoted to any par-

" ticular use, making it more valuable to the owner than

" to any one else, such value affords the true measure of

"compensation to be paid for it; but when the proof

" tends to show the property has no market value by rea-

" son of the particular use to which it is being applied, it

" is error to instruct the jury that the compensation
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" should not be less nor more than its fair market value,

" and to refuse all instructions based on the theory that

" it has no market value.

" Where, in the nature of things, there can be no mar-

" ket value of a piece of property by reason of being used

" in connection with and as a part of some extensive busi-

" ness or enterprise, its value must be determined by the

" uses to which it is applied. In such case the market

" value of neighboring lands, differently circumstanced,

" may be shown, as throwing some light on the question,

" but it falls far short of furnishing a true or adequate

" test of the value of the property." (112 111., 590.)

And in the opinion (112 111., at page 606) the following

language is used:

" One of the controverted questions in the case was,

" whether as a matter of fact, property circumstanced as

" this was, had any market value in that vicinity. We
" think the evidence tended to prove it had not, whatever

" the weight of evidence may have been on that question.

" And as the Court had refused all instructions, with the

" exception above mentioned, presenting this aspect of

" the case, and had undertaken to instruct the jury fully

" with respect to their duty, it should have told them how

" the amount of compensation was to be determined if

" the proofs failed to establish a market value for prop-

" erty situated as that was. This the Court did not do.

" In most cases the rule laid down by the Court would be

" correct, but there are many instances where, if thus laid

" down without qualification, the rule would clearly be

" misleading. Indeed, in all cases where a piece of prop-
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" erty, by reason of having been applied to a particular

" use, has a special value to the owner,the rule announced

" by the Court would be improper, and if observed by the

" jury, would necessarily lead to an unjust result. It is

" claimed by appellant and it will not be denied, that the

" evidence tends at least to show that this particular

" piece of ground constituted a part of the terminal facil-

" ities of appellant's great railway, extending thousands

" of miles, and consisting of numerous divisions and

" branches. The lot in question is at present and for

" years past has been, used in transferring freight to and

" from the company's tracks, to the lake, and is accessible

" to all the divisions of appellant's road. It is also

" claimed by appellant, and the evidence tends to prove

" the fact, that no other property in that vicinity so es-

" sential and desirable for the purposes of the company's

" business can be obtained if that is taken. Now, it is

" manifest that by reason of the use to which this prop-

" erty is applied, and its connection with the company's

" business generally, it has a special value to the company

" which it does not have to any one else, and which the

" general market value of other property in that locality

" not thus circumstanced throws but a little, if any, light

" upon, much less furnishes a rule by which to determine

" its value. Strictly speaking, the market value of any-

'' thing is determined by what it would sell for in market

*' in due course of business, and this is ascertained by

" actual sales or offers for like articles. This applies to

" land as well as anything else. But the term is some-

" times used in a more extended sense, as including the

" estimation which well informed persons would put upon
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" an article in the absence of a market value, in the strict

" sense of that term, and this kind of evidence is always

"admissible to show value. We know, as a matter of

" common experience, that railway companies rarely, if

" ever, sell out their tracks, depot grounds, or other like

" property by piece meal. At least such transactions, we

" apprehend are of so rare occurence as to afford no evi-

" dence of a market price for that kind of property. It

" is true in this case, proof was made of several sales of

" land in the vicinity of the property in question, desig-

" nated by the witnesses as dock property; but none of the

" pieces mentioned as having been sold were situated as

"the property in dispute is. It is true, the latter like

" those, is dock property, but it is something more. It is

" a part of a great railroad property, and it is an impor-

"tant factor in the handling and transportation of

" freight, in the heart of a great city, by the company

" owning it. Many illustrations might be given where

" property evidently has no market value, but one will

" suffice. Take the case of a railroad crossing. The

" value of the part of the track taken for such crossing

"cannot be ascertained by any reference to market

" values, and if determined by the value of the land taken

"at customary prices of land in the neighborhood, the

" value in most cases would be inappreciable; and yet to

" the company who owns the track, it always has a sub-

" stantial value, that well-informed, intelligent railroad

" men would readily know how to estimate. Where, in

" the nature of things, there can be no market value of a

" piece of property, by reason of being used in connection

" with and as a part of some extensive business or enter-
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" prise, its value must be determined by the uses to which

" it is applied. While in such eases the market value

" of neighboring lands differently circumstanced may be

" looked to as throwing some light upon the question, yet

" that alone would fall far short of furnishing a true or

" adequate test of the value of the property. As was said

" in RailroadCo.v.Kirhy,104: 111., 345: 'The value of the land

" ' consists in its fitness for use, present or future, and be-

" ' fore it can be taken for pliblic use the owner must have

" ' just compensation. If he has adopted a peculiar mode

" ' of using that land by which he derives profit, and he

" ' is to be deprived of that use, justice requires he should

"
' be compensated for the loss. That loss is the loss to

" ' himself. It is the value which he has, and of which he

*'
' is deprived, which must be made good by compensa-

**
' tion.' Substantially the same idea is well expressed

*' in the English case of Beckett v. Midland Railway Co.,

" L. R., 3. C. P., 82. It was there said :
' The property is

" * to be taken in statu quo, and to be considered with ref-

" * erence to the use to which any owner might put it in

" ' its then condition.' This statement we regard as quite

" accurate, and it will be observed it fully meets the case

" where the property sought to be taken has some special

" value to the owner by reason of having adopted some

" particular use for it. This might happen on a farm, as

" well as in a city or town. For illustration : Suppose the

" owner of a farm concludes to go into the dairy busi-

" ness, and proceeds to spend several thousands of dollars

" on hi« farm in preparing stalls and sheds for his cows,

" and in making suitable preparations for the handling

" of the milk and converting it into butter and cheese.
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" When the farm is thoroughly fitted up for this purpose

" it is very clear it would have a special value to him that

" it would not have to any one else unless to some one

" who should want it for the same purpose. One who

" wanted it for mere farming purposes could not afford

" to pay but little more for it on account of its adaptation

" to the dairy business; and assuming that was the only

" dairy farm in that locality, it is clear there could be no

" market value for a farm thus situated, while there

" might, and probably would, be a market value for farms

" like that adapted for farming purposes merely. Sup-

" pose, in the case we have put, a railway company hav-

" ing the right to locate its road across this farm, so

" locates its tracks as to completely destroy' all the im-

*' provements that have been made in fitting it up for

" dairy purposes, but not at all injuring the farm other-

" wise. Now, is it not manifest that in such a case to

" limit the owner's compensation to the market value of

" the land taken, would be grossly unjust and inadequate?

" And yet, in principle, we see no difference between the

" case suggested and the one in hand. In condemnation

''cases the owner of the property taken is not required to

" make any pecuniary sacrifices at all. He is entitled to

" whatever the property is worth to him, or any one else,

" for any purpose to which it is adapted; but the special

" uses or purposes to which it is adapted must be real;

"that is, founded on facts capable of proof, and not

"merely speculative or imaginary. "

As further illustrative of the principle stated we call

the Court's attention to another still more forcible sug-

gestion :
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Suppose that in this case the government instead of

taking 561.2 acres of defendant's plantation lands, was

taking the whole 8,000 acres save the single portion on

which the mill, offices, pumping machinery, and so forth,

stand. That would take the land and leave the adjuncts.

But in leaving the adjuncts and taking the land |2,000,-

000 worth of property in place would be reduced to a

comparatively insignificant valuation. It would be

worth no more than what it would bring as second-hand

material on a market that probably would have no pres-

ent use for it.

Can it be possible that any one would seriously urge

that such a rule would be within the meaning of the

constitutional amendment? Would not this illustration

clearly show that such a rule of law would deprive the

defendant of its property without just compensation?

Would not that safeguard of the citizen against the

power of the government be reduced to a matter " more

of sound than of substance "? Is there any difference in

principle between taking the whole and taking a part on

a false and arbitrary basis?

When the record of the trial in the Court below is

tested by such authorities as the one last quoted from

and Monongahela Navigation Company v. U. S., it will be

found, even in the absence of a bill of defendant's excep-

tions, that defendant is the one that has just cause to com-

plain of the course of the trial in the Court below. At

any rate, the record will fully disclose that the plaintiff

was not prejudiced by the Court's rulings and charge.

We believe that in this case market value was no just

test of what the defendant was entitled to receive for the
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taking of this portion of its plantation lands. But even

if it were the test, the plaintiff had the full benefit of it.

Because of intimations given out by the Court as to what

the jury would be instructed at the close of the ca«e, we

asked all the witnesses called after the defendant's man-

ager to give the market value only. Moreover, the Court

instructed the jury in the following language:

" I have told you that the fair market value of the prop-

" erty (I have not as yet, but will) as that property actu-

" ally stood on July 6, 1901, should be paid for it; and in

" this behalf I charge you that what this property would

" bring at a fair public sale, where one party wants to sell

" and another wants to buy may be taken as a criterion of

" its market value."

Moreover, the testimony came within the definition of

*' market value,'' as given by all the authorities. It was

but one way of fixing that value for which the defendant

if it wanted to sell but did not have to, would have been

willing to part with its leasehold.

It is submitted without further elaborating upon the

subject that there was no error prejudicial to the govern-

ment in the rulings set out in the foregoing assignments.

ASSIGNMENT NUMBER 21.

(Assignment of Errors, Record 834. Bill of Exceptions,

633.)

This assignment is based upon an exception taken to a

ruling made by the Court upon a motion to strike out an

answer given to a question which wa*^ not objected to

when asked nor stated in the record (Record 633), but in
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the assignment of errors it is alleged to have been, " What
" is the value of the use of the buildings upon the land

" for the remainder of your term of the lease? " The

grounds of the motion are not stated in the assignment of

error, but by reference to the record it appears that after

the witness had testified as follows: " Prior to the 6th of

" July, 1901, the company had done considerable work

" on this land—had fully prepared it for a growing crop

" of cane by clearing it of brush and rock, and by double

" plowing it ; making surveys, laying the land out, plow-

" ing it, platting it out to arrive at the manner of water-

'' coursing it; laying out the watercourses. A portion of

"• the land was selected as the best available camp site

" that there was on that portion of the company's prop-

" erty and a temporary camp was built. The value of the

" use of the buildings upon that land for the remainder

" of the term of our lease was |13,500. I believe the

" buildings are worth that to this company, because 1 do

" not believe that there would be a vestige of the build-

" ings left at the termination of the lease forty years

"from now.'* The plaintiff made a motion as follows:

" Mr. Dunne. ' I move to strike out that testimony; it is

" ' perfectly apparent from that testimony that it makes

" * no attempt to reach the market value; and upon the

" * ground that it is illegitimate the value it may be to

" * any particular individual as distinguished from the

" ' market value.' '' Upon which the Court ruled: " I will

" allow the jury to consider it." (Record 633.)

This testimony was proper from several points of view.

In the first place the witness did not expressly limit the

value to the defendant. In the second place it is per-
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fectly clear that those buildings constituting a laborer's

camp out in the middle of the defendant's plantation

could not well have had a value to any one else than the

defendant. It was the only person or corporation that

could possibly have had use for the buildings. Moreover,

the testimony was justified by certain questions asked on

re-direct examination by plaintiff of its witness Archer.

He testified against the objections of defendant that in

making an estimate of |100,000, as the value of the lease-

hold,,he had allowed |15,000 for the buildings situated on

the land in question. In view of this testimony brought

out by plaintiff it was entirely proper for the defendant's

manager to give his opinion of the value of the use of said

buildings. Moreover, it was the theory of the plaintiff

that the value of the improvements should be separately

shown, as appears both by the question asked of Archer

on re-direct and by the form of verdict which the plaintiff

requested the Court to give to the jury both in this trial

and on the former trial, which said form of verdict re-

quired the jury to make a separate finding of the value of

" improvements." It is also shown by the charge of the

Court upon the subject of improvements, which charge

was not excepted to by plaintiff but was excepted to by

defendant. The Court charged the jury: '' And if from

" the evidence you shall find that the defendant had any

" improvements on that portion of the land covered by the

" leasehold interest of the defendant, and which is sought

" to be condemned by the United States, which were there

" prior to the 6th day of July, 1901, you are to find the

" value of the user of such improvements to the defendant

" for the remainder of the term of the leases, separate and
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" distinct from the value of the leasehold interest itself in

" said lands,"

Contrast with this the instructions requested by de-

fendant (Record 448).

It was only to meet this contention and theory of plain-

tiff, and to show to the jury what value defendant's man-

ager placed upon the use of the buildings that had been

erected by it on the land that the evidence was given.

As already point out, the buildings could have no value

to any one else than the defendant.

It is submitted that there is no error in the ruling.

ASSIGNMENT NUMBER 22.

(Assignment of Errors, Record 835. Bill of Exceptions,

Record 634.)

Assignment number twenty-two is based upon an ex-

ception taken to the ruling of the Court permitting the

witness Low to go on with an explanation he was making

and the full substance of " the evidence so refused to be

" striken out " was as follows: " A. ' We have soil siui-

" * ilar in the Halawa Valley that we have raised cane on.'

" Mr. Dunne. ' I object to this comparison of outside

"'soil; he was asked concerning this soil.' The Court.

" ' He can go on if he will; let us hear it.' Mr. Dunne.

" ' We except' "

It does not appear that there was any error in this rul-

ing. It was like the question, " Why not?" the basis of

assignment number 18 a mere incident of the trial. It

was, on the face of it, but a part of an explanation the

witness was making at the time. But even if it had been
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brought out by a question that counsel for defendant had

asked the witness, or if a motion to strike out the portion

of the testimony quoted had been made, the inquiry would

have been perfectly proper under the law as stated in

Monongahela Nav. Co. v. U. S., 148 U. S., 328, the Court

there asks the question: "How shall just compensation

" for this lock and dam be determined? What does the

"full equivalent therefore demand? The value of the

" property, generally speaking, is determined by its pro-

" ductiveness—^the profit which its use brings to the

" owner. Various elements enter into this matter of

"value. Among them we may notice these: Natural

" richness of the soil as between two neighboring tracts—one

" may be fertile, the other barren ; the one so situated as

" to be susceptible of easy use, the other requiring much
" labor and large expense to make its fertility available."

It is submitted that there was no error in the proceed-

ings set out in the assignment of error,

ASSIGNMENT NUMBER 23.

(Assignment of Errors, Record page 835. Bill of Excep-

tions, Record page 636.)

This assignment is based upon an exception set forth in

the following proceedings which are set out in said

assignment as " the full substance of the evidence": " Mr.

" Silliman. * What was its value on the 6th of July,

" 1901? ' Q. 'To the Honolulu Plantation Company? '

" Q. ' Yes, sir.' Mr. Dunne. ' The same objection.' (Not

" a proper test of market value.) The Court. ' The same

" ruling.' Mr. Dunne. ' We except.' A. ' |400,000.' "
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A defendant the value of whose property is in issue is

allowed greater latitude, subject to cross-examination,

in testifying to such value, or what is the same thing, to

the damage which he will sustain by reason of the taking

of his property or the amount of compensation that he

should receive. It is but fair that one whose property is

taken at the instance of another should be permitted to

state what his loss will be.

We quote the following from Derby v. Gallup, 5 Minn.

119, Gil. 85, 98: " In the course of examination of Griggs

" he testified to the value of certain real estate owned by

" him, which was objected to by defendant's counsel on

" the ground that he had not shown himself competent to

" give an opinion as to the value of the property. The

" objection was overruled and we think properly. In Joy

" V. Hopkins, 5 Denio, 84, it is held that the rule that a

" witness cannot, in general, speak of matters of opinion,

" does not apply where the value of property is in ques-

" tion. Also Lamour v. Caryl, 4 Denio, 370; Brill Y. Fla-

" ger, 23 Wend. 354; Culver v. Haslam, 7 Barb. S. C, 314,

" 14 S. & E. 137. From the nature of the case the jury

" must ordinarily form their opinion as to the value of the

" property, more or less from the opinion of witnesses,

" as it would often be diflScult, if not impossible, to make
" such statement of facts in regard to the value as would
" suffice to enable them to form a coiTect judgment; and
" the presumption is that the owner of property is better

" acquainted with its value than a stranger. The evil

" sought to be prevented by the rule excluding opinions

" will rarely prove of serious consequence, in cases of this

" nature, from the admission of such evidence." 5 Minn.
Gil. 98.
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From Hayden v. Albee, 20 Minn., 159, Gil. 143, a/t Gil.,

116, we quote the following language: " The testimony of

" the plaintiff as to the value of the ford from the time it

" became impassable in consequence of the dam in 1868 to

" the time of the commencement of this action was the

" testimony of the owner of the ford who had habitually

" used the same in hauling crops and wood from on«

" part of his farm to the other, and who was, therefore,

" presumably as well able as any person to estimate the

" value of its use, as a ford, the correctness of his esti-

" mate being of course subject to the test of a cross-ex-

" amination."

In all other respects this assignment is similar to

assignment 20, and it is submitted, upon the authorities

there quoted, that there is no error prejudicial to the

plaintiff in the ruling complained of.

ASSIGNMENT NUMBER 24.

(Assignment of Errors, Record 836. Bill of Exceptions,

Record 636.)

This assignment is based upon an exception taken to a

ruling of the court upon an objection made by plaintiff in

the following language: "I object to that, it is a mere

" ambiguous question—a sort of question that would per-

" mit almost any sort of an answer, hearsay or other-

" wise." No motion was made to strike out the answer

given. :Manifestly the objection went to the form of the

question and not to the substance of the evidence re-

ceived. It was therefore addressed to the discretion of

the Coui-t below. But an examination of the answer will
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disclose that there was nothing prejudicial to the plain-

tiff therein. The witness states that the figures |50,000

set forth in the tax return were a transcript from the com-

pany's books showing the cost of three rice plantations

the company had purchased. Plaintiff did not move that

this testimony be stricken out, and if incorrect that fact

could easily have been shown upon cross-examination

upon an inspection of the company's books.

ASSIGNMENT NUMBEK 25.

(Assignment of Errors, Kecord 837. Bill of Exceptions,

Eecord 650.)

This assignment is based upon an exception taken to

a ruling of the Court upon an objection based upon the

ground of irrelevancy taken by the plaintiff to the follow-

ing question asked of the witness W. R. Oastle, called by

defendant as an expert: "What knowledge have you of

the development of the plantations in that district? "

This question was but one of a number of questions asked

of the witness as stated at the time for the purpose of

showing his qualifications to testify as an expert, it hav-

ing been shown that the property was a portion of a large

sugar plantation belonging to the defendant, and that

there were two other plantations in the vicinity, one

known as Ewa Plantation and the other as Oahu Plan-

tation. It was entirely competent, as tending to show the

qualifications of the witness, to show what knowledge he

had of the development of other plantations in connec-

tion with his knowledge of the lands of the Honolulu

Plantation. The answer was: "I have been identified

" with the plantations there—the Ewa more particularly.
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" and have known about the development of all of these

" plantations, beginning with Ewa and coming around

" to the Honolulu Plantation.''

Manifestly this was competent evidence tending to

sJiow the qualification of the witness to testify as an

expert.

ASSIGNMENT NUMBER 26.

(Assignment of Errors, Record 839. Bill of Exceptions,

Record 652.)

This assignment is based upon an exception taken to

the overruling of an objection made by counsel for plain-

tiff to the hypothetical question asked by counsel for

defendant of the said witness W. R. Castle. The objection

was based upon the grounds that the question was irrele-

vant, incompetent and immaterial, not justified by the

evidence and without foundation in that there was no

evidence that the witness knew what was the market

value on July 6th, 1901. The objection does not point out

in what respect the question was not justified by the

evidence, and we are at an utter loss to know what coun-

sel meant thereby. It was admitted by both sides that

the plantation had a thirty-nine years' lease, that seven

years' rental had been paid, that 32 years was on a basis

of 3^ per cent of the sugar produced, together with the

payment of taxes, that the lease covered other lands in

addition to the j)ortion sought to be condemned, and that

there was a minimum rental provided for in the lease.

The defendant's manager and surveyor had testified that

there were 342 acres available for planting in the land

sought to be condemned. (See hypothetical question put
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by plaintiff to the witness Archer, Record 584; also

hypothetical question put by plaintiff to witness L. L. Mc-

Candless, Record 595; lease from Bishop Trustees to the

Honolulu Sugar Company, Record 603, 608; testimony of

Low, Record 631-641.) Statement showing that there

were 342 acres of cane land, put in evidence by plain-

tiff. (Record 641.) And map showing the exact acreage

and location of all cane land claimed by the defendant,

on file in the records of this Court sent up from the Court

below, the same having been identified as correct. (Rec-

ord 646-648-663, 924, and map at 925.)

The law does not require that a hypothetical question

should embody the theory of opposite counsel. It is only

necessary that it be fair and fairly supported by the

facts proven by the party asking it.

Western Coal M. Co. v. Berbrach, 94 Fed. 329-332;

2 Jones on Evidence, sec. 373.

(It now transpires, upon an examination of plaintiff's

brief, that the point of the objection was that the witness

was not qualified to express an opinion.)

As to that ground of the objection, namely, that

the witness was not qualified to give an opinion, we call

the Court's attention to the following facts testified to

by the witness before said hypothetical question was put

to him. He was an attorney-at-law; had something to do

with investments, investing for people; the major part of

his business was office business; had been engaged in it

since 1876; he had been in business here; had followed it

continuously and did a good deal of that business all over

the country; he was very well acquainted with the lands

at Pearl Harbor; was well acquainted with the value of
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land about Pearl Harbor; he believed that he knew

where the land sought to be condemned was situated and

had been over it in parts; the boundaries had been

pointed out to him. Without calling the Court's atten-

tion to further testimony showing qualification, it is sub-

mitted that the witness had shown ample qualification to

testify. (Record, 649-652.)

In this connection and because there are a number of

assignments of error based upon similar objections, we

call the Court's attention to two authorities

:

St. Louis K. & A. Ry. Co. v. Chapman, 16 Pac. Rep.,

695, 697.

Montana R. R. Co. v. Warren, 137 U. S., 348-352.

The former holds that where there is no market value

witnesses who have known the land for many years and

have testified that they know the value of real estate in

the vicinity will be permitted to testify to the value of

the portion taken. The following language will be found

on page 697:

" In Railway Co. v. Paul, 28 Kan., 821, Judge Brewer,

"now Justice Brewer, speaking for the Court, says:

" ' While on the other hand the value of real estate, espe-

"'cially in localities where there are few changes in

"
' property are not so absolutely certain, and cannot be

" ' determined with absolute exactness, and in respect to

"
' them the testimony of witnesses partakes largely of

" ' the nature of opinions, yet, from the necessities of the

" * case, it has come to be recognized that such testimony

"Ms competent. It is the best, that in the nature of

" ' things, can be obtained; for a description by a witness

" * of the locality of any given tract, its improvements and
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" * suiToundings, would ordinarily throw little light upon

" ' the question of its value. So many things enter into

"
' and effect such value that a witness would be unable

••
' to describe them all, or even to comprehend them al'

" * fully. Hence it has become prettj' generally estab-

"
' lished that a witness who testifies that he is acquaint-

•'
' ed with the value of real estate in the locality may

'' ^ give his opinion as to the value of any particular tract.'

" See, also, Railroad Co. v. Stanford, 12 Kan., 380; Rail-

" road Co. v. Allen, 24 Kan., 33."

From Montana R. R. Co. v. Warren, we beg to quote the

folloAA'ing language found on pages 352 and 353:

" The assignments urged are three in number, first that

" the verdict indicates passion and prejudice. Obviously

" there is no foundation for this. If the testimony ad-

" mitted by the trial court was competent, there was

" ample foundation for the verdict. If the witnesses were

" to be believed and their testimony was competent, the

''verdict was not excessive; and the second of the three

" points presented to the Supreme Court, which was that

*' the evidence was not suflScient to justify the verdict,

" thus fails. There remains for consideration but a sin-

" gle point—that there was admitted in evidence on the

" trial the opinions of witnesses as to the value of land,

'' which were not based upon the sale of the same or

" similar property, and were not therefore, the opinions

" of persons competent to so testify. It appears that the

" land taken was a strip running through a mining claim,

" which had been patented and belonged to the defendant

" in error. The claim adjoined the Anaconda mining

" claim, which had been developed and worked, and dem-
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" onstrated to contain a vein of great value. The claim

" in controversy had been developed so far as to indicate

" that possibly, perhaps probably, the same rich vein ex-

" tended through its territory. It had not been devel-

" oped so far that this could be aflQrmed as a fact proved.

" The strip taken ran lengthwise thix)ugh the claim; and

" upon the trial, witnesses were permitted to testify as

"to their opinion and judgment of its value. It may be

'• conceded that there is some element of uncertainty in

" this testimony; but it is the best of which, in the nature

" of things, the case was susceptible. That this mining

" claim, w^hich may be called ' only a propect ' had a value

'' fairly demoninated a market value, may, as the Supreme

" Court of Montana well said, be aflQrmed from the fact

'* that such ' prospects are the constant subject «)f barter

" and sale. Until there has been full exploiting of the

" vein its value is not certain, and there is an element of

" speculation, it must be conceded, in any estimate

" thereof. And yet, uncertain and speculative as it is,

"such 'prospect' has a market value; and the absence

" of certainty is not a matter of which the Railroad

" company can take advantage, when it seeks to enforce

" a sale. Contiguous to a valuable mine, with indications

" that the vein within such mine extends into this claim,

" the railroad company may not plead the uncertainty in

" respect to such extension as a ground for refusing to

" pay the full value which it has acquired in the market

"by reason of the surroundings and possibilities. In

" respect to such value, the opinions of witnesses familiar

" with the territory and its surroundings are competent.

" At best, evidence of value is largely a matter of opinion
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" especially as to real estate. True, in large cities, where

" articles of personal property are subject to frequent

" sales, and where market quotations are daily published,

" the value of such personal property can ordinarily be

"determined with accuracy; but even there, where real

" estate in lots is frequently sold where prices are gen-

" erally known, where the possibility of rental and other

" circumstances affecting values are readily ascertain-

" able, common experience discloses that witnesses the

" most competent often widely differ as to the value of

"any particular lot; and there is no fixed or certain

" standard by which the real value can be ascertained.

" The jury is compelled to reach its conclusion by com-

" parison of various estimates. Much more so is this true

" when the effort is to ascertain the value of real estate

" in the country, where sales are few, and where the ele-

" ments which enter into and determine the value are so

" varied in character. And this uncertainty increases as

" we go out into the newer portions of our land, where

" settlements are recent and values formative and specu-

" lative. Here, as elsewhere, we are driven to ask the

" opinions of those having superior knowledge in respect

" thereto. It is not questioned by the counsel for plain-

" tiff in error that the general rule is that value may be

" proved by the opinion of any witness who possesses

" sufficient knowledge on the subject, but their contention

" is, that the witnesses permitted to testify had no such

" sufficient knowledge. It is difficult to lay down any

" exact rule in respect to the amount of knowledge a

"witness must possess; and the determination of this

" matter rests largely in the discretion of the trial judge."

(137 U. S., 352-353.)
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It is submitted that there is no error in the ruling of

the Court allowing the witness to testify to his opinion a«

to the market value of defendant's leasehold interest.

ASSIGNMENTS NUMBERED 27, 28, 29 and 30.

These assignments are on all fours with assignment

number 26, except as to the qualifications of the several

witnesses.

The witness Goodale (Assignment No. 27, Record 840,

657) qualified as follows: He resided at Waialua, on the

Island of Oahu (being the same island upon which the

land sought to be condemned is situated); was manager

of the Waialua Agricultural Company and had been for

a little over three years; that company had 9,000 acres

planted in the District of Waialua on said island; the wit-

ness had had twenty-three years experience in the growth

and manufacture of sugar in the Islands, and was fa-

miliar with agricultural lands on said island. He thought

he knew the value of agricultural lands on said island;

he had seen the land that the government was seeking to

condemn; had been there in October, 1901; he went over

the land with a party Who took men along to dig holes to

show the quality and depth of soil. (Record 657-658.)

It is submitted that the witness had shown qualifica-

tions (Sufficient in; the discretion of the Court to enable

him to give an opinion as to the value.

The qualifications of the witness Renton (Assignment

No. 28, Record 842, 663) were as follows: He resided at

Ewa Plantation, on the same island upon which the Hon-

olulu Plantation is situated; he was a plantation man-

ager, and had been such for about eighteen years; he had
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been manager of Ewa Plantation for three years and four

months; the Honolulu Plantation was situated on the

east side of Pearl Lochs, and the Ewa Plantation on the

west side, several miles apart,—four or five miles—pos-

sibly six miles; had been in the business of the growth and

manufacture of sugar for twenty-four years; had given it

all the attention he could, it was his livelihood ; he knew

the land that the United States was seeking to condemn

by the proceedings in question, and knew where it was

situated; he visited the land but could not remember the

exact date, some time during the latter part of the last

year; he thought he knew the value of agricultural lands

about Pearl Harbor Lochs. (Record 663-664.)

It is submitted that the witness had shown sufficient

qualifications to enable him to give an opinion as to the

value of defendant's leasehold interest, sought to be con-

demned by the government.

The witness Meyer (Assignment No. 29, Record 844,

668) qualified as follows: He lived at Waianae; was man-

ager of the Waianae Sugar Company, a sugar plantation;

had been the manager for three years; had been engaged

in the sugar industry for twenty-two years; had given

the growth and manufacture of sugar considerable atten-

tion; knew the value of agricultural land around Ewa
Basin and leasehold interests therein; knew the land

that the government was seeking to condemn by this

proceeding; had visited the land in October last; went

down to see what the soil was like, to examine the soil;

there were holes dug at intervals, and the depth of the

soil was taken; he was making an inspection. (Record

667-668.)
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It is submitted that the witness showed sufficient quali-

fications to allow of his opinion being taken.

The witness Ahrens (Assignment No. 30, Record 845,

670) qualified as follows: He resided at Waipio; was man-

ager of the Oahu Sugar Plantation; had been manager

of Oahu for five years; formerly of Waialua; had been

engaged in the sugar business in the islands for nearly

twenty years; had been sugar boiler, overseer and man-

ager, had a practical knowledge of it in all branches;

knew the land that the government was seeking to con-

demn; had visited it several times about two years ago

and in October of the preceding year; knew the value of

leasehold interests in and about Pearl Harbor Lochs;

-thought he would know the value of the leasehold inter-

est of the land in question if its terms should be stated to

him. (Record 670, 671.)

It is submitted that the witness had shown sufficient

qualifications to enable him to give his opinion as to the

value of the defendant's leasehold interest in the land

sought to be condemned by the government and that there

was no error in any of the rulings complained of.

ASSIGNMENT NUMBER 31.

(Record 847, 673.)

This assignment is based upon an objection to the fol-

lowing question asked by counsel for defendant of J. T.

Crawley, a witness called by defendant: "What do you

" know about the productive capacity of the soil of this

" land?" (Referring to the land sought to be condemned.)

The grounds of the objection were that the question was
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" immaterial and incompetent, that it called for a mere

" speculation, and was without foundation upon which

" any reasonable person could base an opinion." The

Supreme Court in the Monongahela case, 148 U. S., 328,

answering the question, how can just compensation be de-

termined, says: " The value of property, generally speak-

" ing, is determined by its productiveness—the profit

" which its use brings to the owner. Various elements

" enter into this matter of value. Among them we may

"notice these: Natural ric'hness of the soil as between

" two neighboring tracts—one may be fertile, the other

" barren; the one so situated as to be susceptible of easy

" use, the other requiring much labor and large expense

" to make its fertility available."

The witness Crawley was called because he was one of

the best qualified persons in the Territory to testify to the

productive capacity, " the natural richness of the soil

"

of the land sought to be condemned. His qualifications

were as follows: He was a chemist and manufacturer of

fertilizer, a graduate of Harvard University; his prac-

tical experience included three years at the Louisiana

Experimental Station, one year at Washington in the

United States Department of Agricultural, and three

years at the Hawaiian Experimental Station as Assistant

Chemist and Assistant Director; and he had been three

years in present position; he had seen almost all of the

plantations, and had been over the greater portion of

them, and had seen land of all descriptions; he knew the

productive capacity of the cane land on the island; he

had examined the land sought to be condemned, and

knew where it was; he made what he considered a thor-
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ough examination by going over it and seeing holes dug

and examining the soil, and also made a chemical exam-

ination of the sub-soil, believing it would enable him to

form an estimate as to its value as a cane producer.

(Record 672, 673.) Thereupon the question objected to

was asked, namely: " What do you know about the pro-

" ductive capacity of the soil of this land?" (Meaning the

land sought to be condemned.) The witness answered

the question as follows: " The soil is very well adapted

"to the growing of cane; it is good soil; the chemical

" composition of it is good and compares favorably with

" other soil in the vicinity that is raising good crops of

" sugar.'' (Record 673.) An expert witness may base

his answer to questions put to him upon his own knowl-

edge. It is not necessary that he should detail all of the

facts and circumstances that enter into the forming of

his opinion. See opinion of Judge Brewer in Railroad

Company v. Paul, 28 Kansas, page 821, quoted above.

It is submitted without further comment that there

was no error in the ruling complained of.

ASSIGNMENT NUMBER 32.

(Record 847-678.)

Assignment number 32 is on all fours with assignments

of error numbered 26, 27, .28, 29 and 30, the same hypo-

thetical question put to the other witnesses was asked of

the witness James P. Morgan, who qualified as follows:

He resided in Honolulu and was an auctioneer; had re-

sided in this country some thirty odd years; had been in

business as auctioneer for himself for about sixteen or

seventeen years; had been employed at same place for
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nine years previous to that; his business pertained to

nearly everything that comes to auctioneers, and included

both real estate and merchandise; he testified that he

could form an estimate of the value of real estate and

leasehold interests throughout the island; he knew the

value of land both in the Ewa Basin and at Pearl Har-

bor, where the land in question was situated; he knew

the land sought to be condemned by these proceedings,

and had visited it two or three months preceding said

trial; he had walked and rode over it; he had studied over

the matter of value of the leasehold interest of the de-

fendant in the land sought to be condemned and had

formed an estimate of that value. (Record 677-678.)

Thereupon the question objected to was asked of him.

It is submitted that he had qualified.

ASSIGNMENT NUMBER 33.

(Record 849, 680.)

This assignment is based upon an exception taken to

the ruling of the Court upon an objection to the following

question asked of the same witness by counsel for defend-

ant on re-direct examination :
'* How many mills are there

*' in the vicinity of this land?" The answer was: " There

" is the Honolulu Plantation Company's mill on right ad-

"jacent land to this; the Oahu Mill a little further on;

" then comes the Ewa and the Waialua. I cannot say

" positively how far the Honolulu Mill is from this place,

" but it looks to me it was within, I should say, about two
" miles. I do not know how far away the Oahu Mill is."

Manifestly the existence of three mills in the vicinity of

this land would bear upon its value in the market, and as
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the Court had intimated that that was to be the test

which he would apply when he instructed the jury, it was

defendant's right to show the existence of the neighbor-

ing sugar mills.

ASSIGNMENT NUMBER 34.

(Record 850, 682.)

This assignment is on all fours with assignments num-

bered 26 to 30 and 32. The question was put to L. A.

Thurston, who had qualified as follows: He resided in

Honolulu, had resided there all his life; was variously oc-

cupied, principally in the sugar business at the present

time; had been interested in the sugar business for the

last twenty years; had always been around and connected

with people Interested in the sugar business; had prac-

tical experience in the sugar plantations; was manager

of the Wailuku in 1879 and 1880, and accompanied the

promoters of the Ewa, the Oahu and the Waialua Plan-

tations at the time they were investigating those lands

with a view of making the plantations; had been for the

last three years devoting most of his time to sugar enter-

prises on Maui and Hawaii, in connection with Kihei and

Olaa plantations; had made a study of the question of

value of cane land, and for eighteen months or two years

had made a special study for the purpose of drawing up

planters' contracts in connection with the plantations in

which he was interested; he knew the land that was

sought to be condemned by the government by these pro-

ceedings; had been down there and over the land a num-

ber of times, more recently since litigation took place,

a month or so before the trial. (Record 680-682.)
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It is submitted that the witness had sufficiently quali-

fied to express an opinion.

ASSIGNMENT NUMBER 35.

(Record 851, 684.)

This assignment stands on the same footing as assign-

ment No. 31; the witness expressed the opinion that he

considered the soil on the land sought to be condemned

first-rate cane land.

ASSIGNMENT NUMBERS 36 and 37.

(Record 852-3, 685.)

These assignments are covered by the discussion under

assignment No. 21.

ASSIGNMENT NUMBER 38.

(Record 854, 705.)

This assignment, together with assignments numbereii

39 to 45 inclusive, are taken to the alleged refusal of the

Court to give instructions requested by plaintiff.

Plaintiff seems to have abandoned these assignments

of error. All that is said about them in plaintiff's brief

is as follows: " Instructions asked for should have been

given as asked, when correctly drawn.'' (Plaintiff's Brief,

page 184.)
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Even a casual examination will disclose that the Court

charged the jury strongly in favor of the plaintiff. Not

only this, but it will also be found that the language used

by the Court, and much of that contained in the requested

instructions, the refusal to give which counsel has

assigned as error, is substantially identical. See Plain-

tiff's requests, Record, pages 436-442. Defendant's re-

quests, Record, pages 443-448, Chafge of Court.Record,

pages 421-435.

The first sentence of the request, the refusal to give

which is the basis of the above assignment of error pro-

ceeds as follows: "I instruct you that private property

" cannot be taken for public use without just compensa-

" tion." (Record, 705.) The Court embodied in its charge

the following language :
" I charge you that private prop-

*' erty cannot be taken for public use without just com-

" pensation." (Record 716.)

The second sentence of the requested instruction is as

follows :
'' These are the words of our fundamental law,

*' the Federal constitution, and from them you will ob-

" serve that the compensation must be just." (Record 705.)

The Court charged the jury as follows: " This is the lan-

" guage of our fundamental law, the Federal constitu-

" tion. (Article 5 of the Amendments to the Constitution

" of the United States.)" (Record 716.)

" In this behalf I charge you also that the leasehold inr

" terest of the defendant, the Honolulu Plantation Oom-

" pany, is property and that the said defendant is enti-

" tied to receive 'just compensation ' for its taking." (Rec-

ord 716.)

The third sentence of the requested instruction is as*

follows: " In this behalf I charge you that it is your duty
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" to treat both sides of this case with equal fairness and

'' impartialitj, and to avoid giving to any one side any

" preference or advantage denied to the other."

The Court charged as follows: "I further charge you

'' that it is 3'our duty to treat both sides with equal fair-

" ness and impartiality, in arriving at a conclusion on a

" question on compensation. You are not to give to any

" one side preference or advantage denied to the other."

(Record 716.)

The fourth sentence of the requested charge is as fol-

lows :
" In other words, when dealing with this matter of

" compensation, you are to remember that just compen-

" sation means compensation that is just to both sides,

" just in regard to the public as well as to the indi-

" vidual."

The Court's charge was as follows: " And in assessing

" this ' just compensation,' it is your duty to see that it

" is ' just compensation,' not merely to the individual

*' whose property is taken, but to the public who is to pay

" for it." (Eecord 716.)

The fifth sentence of the requested instruction Avas as

follows: *' You are not, for instance, to place an unduly

" depreciative valuation upon this property because the

" government desires it ; nor should you place an exag-

" gerated valuation upon the property either because it

" is private property or because the government may
" want it."

The Court charged the jury as follows: "You are not

" to give to any one side preference or advantage denied

" to the other. For instance, you are not to place an un-

" duly depreciative valuation upon this leasehold inter-
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" est because the United States wants it, nor should you

"place an exaggerated valuation upon the property

" because the government wants it." (Record 716.)

The sixth sentence of the instruction was as follows:

" Your province is to proceed and act throughout with

"even-handed fairness and impartiality, treating both

" sides alike, and deciding disputed questions solely upon

" the evidence received and within the lines laid down by

"this charge." The Court charged the jury as follows:

" And the Court reminds you that you are to be the sole

" judges of the weight and truthfulness of all of the evi-

" dence introduced herein, but you are to take the law

" from the Court." The Court also along the same lines

used the following language: "If in the course of this

"trial the Court has by word or expression appeared to

" favor one side or the other, it is not intended, it is the

" duty of the Court and it is its aim and it should be the

" duty of the jury to do absolute justice between the par-

" ties in this, as well as in all other actions, and you are

" simply to take the law from the Court and confine your-

" selves solely to a consideration of the testimony pro-

" duced in the case in arriving at a veidict without limit-

" ing your consideration to any isolated portion of the

" testimony, but considering it as a whole, fairly weigh-

" ing all the testimony, both the direct and indirect evi-

" dence with all reasonable inference to be drawn there-

" from." (Record 716-717.)

It is submitted that there was no error prejudicial to

the government in view of the language used by the

Court in its charge in refusing to give the instruction re-

quested by plaintiff in the very language in which plain-
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tiff had requested it. It is not necessary that instructions

be given in the identical language asked for by counsel

if the substance thereof is covered by the charge of the

Court. This has been many times decided by the Supreme

Court. Ayers v. Watson, 137 U. S., 584, 600, 601.

ASSIGNMENT NUMBER 39.

(Record 855, 706.)

This assignment relates to the alleged refusal of the

Court to give an instruction requested by counsel for

plaintiff. The first three sentences of said requested in-

structions are as follows: " I instruct you that whenever

" private property is taken for public use, the fair mar-

" ket value of the property at the time of the taking

"should be paid for it; and according to the Statute of

" this Territory the actual value of the property at the

" time of the summons is designated as the measure of

" valuation of all propertj^ to be condemned ; and I

*' charge you that the date of the summons in this case is

" July 6th, 1901. It is to this date, therefore, that you

" are to look in fixing the value of the property involved

" in this case. You are to remember that the material

" matter for consideration is the actual condition of the

" property as it stood on that date.'' (Record 706.)

Thus far the Court gave the instruction word for word.

(Record 718-719.) The next sentence requested was: " It

" is to this that you are limited, and beyond this you can-

" not go." But the Court gave the first part and dropped

out the last; possibly on the ground that it was redun-

dant. The rest of the requested instruction is as follows:

'' The prospective or speculative value of the land from
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" possible improvements, or prospective uses, cannot be

"considered by you; the value must be actual, and not

" speculative or mere possible value, nor argumentative

" value. It is not therefore proper to consider how the

"property might be improved, or the cost of such im-

"provements; nor can you consider what the probable

" value of the land would be if this or that improvement
" were placed upon it ; nor can you consider the intention

" of the lessee to make such improvements, even though

" you should find any such intention to exist. In brief, you

" are to limit your consideration to the actual condition

" of this property as it actually stood on July 6th, 1901."

(706-707.)

In regard to this part of the request we beg to call the

(Jourt's attention in the first place to the record, which

will disclose that thei^ was nothing whatever in the case

to justify the use of any such language, and in the sec-

ond place, the Court, in charging the jury, in addition to

giving the first portion of the request, used the following

language :
" I have told you that the fair market value

" of the property (I have not as yet but will) as that prop-

" erty actually stood on July 6th, 1901, should be paid

" for it; and in this behalf I charge you that what this

" property would bring at a fair public sale, where one

" party wants to sell and another wants to buy may be

** taken as a criterion of its market value. But you must

" understand that compensation is to be estimated in

" this case by the actual legal rights acquired by the gov-

" ernment and not by the use which the government may
" make of those rights. * » * i further instruct you

" that the actual value of this property cannot be en-
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" hanced by reason of the projected improvements for

" which it is taken; for this would simply be to make the

" government pay for an enhancement caused by its own
" work. And, moreover, the willingness or unwilling-

" ness of the Honolulu Plantation Company to part with

*' this property is not an element of value; nor can you

" consider what the Honolulu Plantation Company would

" give rather than be deprived of this property. As I have

"heretofore said, you will understand in determining

" compensation, limit your attention to the market value

"as it actually stood on July 6, 1902, and be guided

" solely by that." * * * (Record, 717-718)

" In placing a valuation upon this leasehold interest

" you cannot consider the mere speculative or possible

" value of sugar that might be produced in the future on

" this laud. This is too remote and uncertain, and can

" form no just basis for a just valuation. The amount

" of sugar Which it is claimed can be produced on this

" land is purely speculative; as the amount of such sugar

" crop would depend on many conditions such as the char-

" acter and amount of fertilizer used, the amount of

" water, the manner of cultivation, the depth and richness

" of the soil, and many other elements which necessarily

" must enter into the problem of a crop which might be

" produced in any one year or series of years. But you

" may consider what the land is best suited for, and the

" defendant is entitled to a just compensation for its

" leasehold interest in these lands for any purpose for

" which it may reasonably be used; and if from the evi-

" deuce you shall find that the defendant had any im-

" provements on that portion of the land covered by the
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" leasehold interest of the defendant, and which is sought

" to be condemned by the United States, which were there

" prior to the 6th day of July, 1901, you are to find the

" value of the user of such improvements to the defend-

" ant for the remaining portion of the term of the leases,

" separate and distinct from the value of the leasehold

** interest itself in said lands. » • * i further in-

" struct you that you are not to consider in this case the

" cost of construction of the value of the sugar mill, the

" pumping stations, or any of the machinery belonging

" to the defendant, if said sugar mill, pumping station or

" machinery were not constructed or standing upon the

" 561.2 acres of land sought to be condemned by the gov-

" ernment at the time of this action, to-wil, July 6, 1901."

(Record 719-720.)

" You are to bear in mind that the object of this trial

"is to find out what was the fair market value of the

" leasehold interest of the Honolulu Plantation Company

"in the 561.2 acres of land sought to be condemned by

"the United States on July 6, 1901. This may be shown

" by the usual and common means adopted for such pur-

" pose, and no mere speculative valuations are to be con-

" sidered by you. You have the right and it is your duty

" to consider all the elements of value affecting this land

" and the leasehold which is sought to be condemned

" therein by plaintiff; and it is also your duty to consider

" that this land is not now appropriated to any valuable

" use; that it is not now producing a crop. You will in

" assessing the damage have a right to take into consid-

"eration all the elements of a lack of value as you do all

" the elements of value. The Court further instructs you
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" that the value of a leasehold is its actual market value

"over and above the amount of rent of the land leased

" and the taxes, if the lessee has to pay the taxes." (Rec-

ord 723.)

It i« submitted that counsel's requested instruction

was amply covered by the Court, certainly in so far as

there was any evidence tending to justify the language

used.

ASSIGNMENT NUMBER 40.

(Record 856-707.)

The first paragraph of Assignment No. 40 is as follows:

" Some evidence has been introduced by the govern-

" ment showing certain valuations, sworn to, and filed

" with the Assessor pursuant to the requirements of the

" Territorial Statute in that regard. Upon this subject

" I charge you that such sworn returns to the Assessor

"are called by the law admissions against interest; and

" you may, therefore, and indeed it is your duty to do so,

" consider such sworn returns along with the other evi-

" dence in the case bearing upon the question of market

" value." (707.)

The Court charged the jury as follows:

" You are further instructed that unquestioned written

" admissions are among the strongest testimony which

" can be introduced tending to show any given state of

" facts, and the Court reminds you that some evidence

" has been introduced by the government tending to show

" certain valuations of this leasehold interest sworn to by

" the defendant through its manager, Mr. Low, before

" the commencement of these proceedings, to-wit: certain



Assignments Based on Requests for Instructions. 93

" tax returns filed with the Assessor pursuant to the laws

" of the Territory of Hawaii. Such sworn returns made
" by the representative of the defendant to the Assessor

" are admissions against interest, and are competent evi-

" dence tending to show what the defendant then be-

" lieved the value of the property to be. You may there-

" fore consider such returns along with the other evi-

" dence in the case, upon the question of value of this

" property and give it such weight as you may deem just."

(Record 721-722.)

An examination of the returns referred to will disclose

that they were not entitled to be considered as admissions

at all. The oath was not that the valuations therein set

forth were true. It was of a very special and limited

nature. (Record 568-575 and Exhibits, Vol. IV of Rec-

ord.) But if they were admissions as to the value of this

piece of property, this leasehold interest, the plaintiff had

no cause of complaint because of the language use<l by the

Court.

The second paragraph of the instruction was as fol-

lows:

" In this connection I charge you that the government

" has introduced here a certain writing of the Honolulu

" Plantation Company, making an annual exhibit of its

" affairs, and showing the assets of the defendant on Jan-

" uary 1, 1901, I charge you that such writing and exhibit

" comes within the rule just stated concerning admissions

" against interest, and that it is your duty to consider

" such writing and exhibit in connection with the other

" evidence in the case bearing upon the question of mar-

" ket value." (707.)
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What the Court charged the jury was as follows:

" So also as to certain other written evidence intro-

" duced by the government tending to show the value of

" the real property of the defendant, and which includes

" the leasehold interest of the defendant in this land

" sought to be condemned. As is provided by Section

'' 2076 of the Civil Laws of the Territory of Hawaii. The

" defendant being a foreign corporation through its Sec-

" retary, ^Mr. Sheldon, about six months prior to the com-

" mencement of this suit, filed with the Treasurer of the

" Territory on or about the first day of January, 1901, that

" statement as required by the Territorial law. This

" statement is also admitted in evidence as a statement

" against interest, and you are to give to it such weight

" and significance as to you may seem proper." (722.)

It is submitted that the plaintiff was not prejudiced

by the charge given as an inspection of the papers re-

ferred to will fully disclose.

ASSIGNMENT NUMBER 41.

(Record 857, 708.)

This request is in the following language:

" You have been permitted to view the premises in ques-

" tion. The object of this view was to acquaint you with

" the physical situation, condition and surroundings of

" the premises, and to enable you to better understand

" the evidence on the trial. The knowledge which you

" acquired by the view may be used by you in determin-

" ing the weight of conflicting testimony respecting value

" and damage, but no further. Your final conclusion

" must rest on the evidence here adduced." (708?)
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The Court in its charge used the following language

:

" Gentlemen of the jury, during the trial you visited

" the lands sought to be condemned. The object of such

" visit was that you might familiarize yourselves with the

" nature and extent of the land and its physical char-

" acteristics and conditions, so as to better enable you

" to understand the evidence on the trial of the case. The

" knowledge so acquired may be used by you in determin-

" ing the weight of conflicting testimony respecting the

" value of the leasehold interest in these lands, but not

"otherwise." (Record 721.)

It is submitted that the request is covered by the

charge.

ASSIGNMENT NUMBER 42.

(Record 857.)

The requested instruction was in the following lan-

guage:

" In cases of this character much of the testimony con-

" sists in expressions of opinion touching the subject-

" matter involved. It is your province to weigh the testi-

" mony of the witnesses whose opinions have been given,

" by a reference to the whole situation of the property

"and its surroundings, and all the attendant oircum-

" stances, and by applying to it your own experience and

" general knowledge. The evidence of experts as to

" values and damages does not differ in principle from

"the evidence of experts upon other subjects. So far

" from laying aside their own general knowledge and

" ideas, the jury may apply that knowledge and those

" ideas, to the matters of fact in evidence in determining
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" the weight to be given to the opinions expressed. While

" the jury cannot act in any case upon particular facts

" material to its disposition resting in their private

" knowledge, but should be governed by the evidence ad-

" duced they may and should judge of the weight and

" force of that evidence by their own general knowledge

" of the subject of inquiry; and while the law permits the

" opinions of those familiar with the subject to be given,

" such opinions are not to be blindly received, but are to

" be intelligently examined by the jury in the light of

" their own general knowledge, giving them force and

" control only to the extent that they are found to be

'^ reasonable. In other words you are not bound by the

" opinions of experts, but you will take their testimony

" into consideration, along with all other evidence in the

" case, and award to it such value as in your judgment it

"deserves." (708.)

The Court charged the jury in this behalf as follows:

" Most of the evidence inti-oduced by the defendant in

" this case as to the value of these leaseholds was expert

" testimony, namely the opinions of witnesses given in

"answer to hypothetical questions propounded to them;

" and while great weight should always be given to the

" opinions honestly expressly and fairly given of those

'* persons familiar with the subject yet you are not bound

" by such expert opinons, but they are to be intelligently

" examined by you in the light of your own personal

" knowledge and experience giving force and control only

" to the extent that they are found to be reasonable and

" in view of all the other testimony presented in the case.

" And while the jury cannot in any ease act under par-
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" ticular facts material to its disposition, which rest

" solely within their private knowledge, but should be

" governed by all the evidence adduced, yet they should

" judge of the weight and force of that evidence by their

" own general knowledge on the subject. In a word the

" jury is not bound to give weight to testimony which is

" contrary to what every person of good sense and or-

" dinary intelligence knows to be true." (Kecord 456.)

(720-721.)

It is submitted the plaintiff was not prejudiced by the

modification made by the Court, and that the charge as

given by the Court was more favorable than that which

he asked for.

ASSIGNMENT NUMBER 43.

(Record 858, 709-710.)

This request was in the following language

:

" In determining upon which side the preponderance

' of evidence is you are not to be controlled by the mere

' number of witnesses produced, upon either side, but

' you should take into consideration, the opportunities

' of the several witnesses for seeing or knowing the

' things about which they testified, their conduct and

* demeanor while testifying, their interest or lack of in-

' terest, if any, in the result of the suit, the probability or

* improbability of the truth of their several statements

' in view of all the other evidence adduced or circum-

* stances proved on the trial, and from all the circum-

* stances determine upon which side is the weight or pre-

* ponderance of the evidence. In dealing with the testi-

' mony you must not forget by whom it was given, the
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" motive of the particular witness, if any, attributable to

" him. Indeed any fact or circumstance by which his un-

" biased utterance of truth might be impeded or prevent-

" ed, altogether must receive your attention. Thus you

" would not, as men of sense, so readily yield to the testi-

" mony of a witness, whose partiality is known or observ-

" able, as you would have done had the same witness been

" wholly indifferent between the parties, and with no par-

" tisian motive to actuate him—no interest in the result

" of the trial other than the general interest which every

" good citizen ought to feel, that in this, as in all other

" trials, justice be done according to law."

The Court's charge to the jury, which we submit was

all that plaintiff was entitled to have given and con-

tained the substance of the generalities of the latter part

of the request is as follows:

" The Court further instructs you that you are to reach

" a final conclusion in this case by a preponderance of the

" evidence which is not meant gentlemen, the evidence

" given by the greater number of witnesses, but the

" superior strength of certain evidence and the greater

" weight which that evidence may in your judgment be

" entitled. In weighing the testimony you should take

" into consideration the opportunities of the witnesses

" for seeing and knowing the things about which they

" testify and especially so when testifying as experts as

" to the value and also their interest or lack of interest

" in the result of the action, the probability or the im-

" probability of the truth of their several statements and

" the reasonableness of their opinions when testifying as

" experts and from all the circumstances you are to de-
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" termine on which side the weight or preponderance of

" the evidence rests." (722-723.)

ASSIGNMENT NUMBER 44.

(Record, 859-711.)

The request, the refusal to give which is the basis of

this assignment, is in the following language:

" At arriving at a verdict in this case, you are to

" give to the testimony such weight and effect as in your

" judgment it deserves, but you should not treat with

" such testimony arbitrarily or capriciously, nor should

"you limit your consideration to any isolated or frag-

" mentary part thereof. On the contrary you are to take

" into consideration all the evidence in the case, both

" direct and circumstantial, together with all reasonable

" inference to be drawn from that evidence."

The Court covered this in different portions of the

charge, we call the Court's attention to the following:

" In conclusion let me say to you that the evidence in

"this case is very conflicting without commenting upon

" the testimony of any witness I instruct you that in con-

" sidering the testimony of all of the witnesses in this

" case you may accept such portions thereof as you may

" believe to be true or reject such portions thereof as

" you may believe to be false, if the statements of any

" one or more witnesses are so unreasonable or improba-

" ble as that upon their face they do not carry wnviction

" of their truth to your minds, you are at liberty to reject

" all or any part thereof." (725.)
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ASSIGNMENT NUMBER 45.

(Record, 860, 711.)

This request was in the following language:

" In considering and deciding the facts in this case, I

" charge you that the property swught to be condemned

" herein is the leasehold interest of the Honolulu Planta-

" tion Company in and to 501.2 acres of land and nothing

" more. In passing upon the facts, you will bear this con-

" stantly in mind."

The Court charged the jui-y in regard to this matter as

follows:

"It is the value of these leasehold interests in these

'' 561.2 acres of land that you are to estimate." (715.)

" I have told you that the fair market value of the

" property as that property actually stood on July 6th,

'* 1901, should be paid for it." (717.)

" As I have heretofore said you will understand in

" determining compensation limit your attention to the

" market value as it actually stood on July 6th, 1901, and

" be guided solely by that" (718.)

" It is to this date therefore that you are to look in

" fixing the value of the leasehold interest involved in

" this case, you are to remember that the material con-

"sideration is the actual condition of the leasehold inter-

" est on that date. It is to this that you are limited."

(719.)

" And if from the evidence you shall find that the de-

" fendant had any improvements upon that portion of

" the land covered by the leasehold interest of the defend-

" ant and which is sought to be condemned by the

" United States which was there prior to the 6th day of
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" July, 1901, you are to find the value of the user of such

" improvements to the defendant for the remaining por-

" tion of the term of the leases, separate and distinct from

" the value of the leasehold interest itself in said lands."

(719.)

" I further instruct you that you are not to consider in

" this case the cost of construction or the value of the

" sugar mill, the pumping stations or any of the machin-

" ery belonging to the defendant, if said sugar mill,

" pumping station or machinery were not constructed or

" standing upon the 561.2 acres of land sought to be con-

" demned by the government at the time of this action,

" to-wit, July 6th, 1901." (720.)

" You are to bear in mind that the object of this trial

" is to find out what was the fair market value of the

"leasehold interest of the Honolulu Plantation Oom-

" pany in the 561.2 acres of land sought to be condemned

" by the United States on July 6th, 1901." (723.)

" You must therefore find for the plaintiff a verdict

" condemning the leasehold interest of the defendant, the

" Honolulu Plantation Company, in and to the 561.2 acres

"of land, desired by the government; and you must find

" a verdict in favor of the defendant for the amount of

"the compensation which from all the testimony you

" shall deem just." (725.)

" You may take these instructions with you when you

" retire, if you wish to."

We submit that the Court made it clear to the jury

that the property sought to be condemned was the lease-

hold interest of the Honolulu Plantation Company in

and to 561.2 acres of land.
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ASSIGNMENT NUMBER 46.

(Record 860-861, 729-730.)

Assignment No. 46 purports to be based upon excep-

tion No. 47, set out in the bill of exceptions. Exception

No. 47 is as follows: " 1. That said verdict is excessive,

" in this, that it attempts to award excessive, unreason-

" able and inconsistent compensation. 2. That said ver-

" diet is contrary to and against the law and the evidence

'' herein. 3. That said verdict is not sustainetl or justi-

" lied by either the law or the evidence herein, and that

'' said evidence is insufficient to justify said verdict. 4.

" That said verdict is contrary to and against the charge

'* of the Court herein."- (Record, page 729-730.)

The alleged grounds of the exception set forth in the

ass^ignmenl of errors are simply a repetiton of the

grounds set forth in the motion for a new trial, and an at-

tempt to obtain a review of the decision of the lower

Court on motion for a new trial in this Court indirectly

when counsel has found that he cannot do so directly.

The exception cannot be considered under the rulings

of the Supreme Court and the Circuit Courts of Appeal.

Such a re-examination of the verdict of a jury was un-

known to the rules of the common law, and is expressly

forbidden by the Seventh Article of the Amendments to

the Constitution of the United States.

This has been the settled law ever since the decision in

Parsons v. Bedford, 3 Peters, 447, 448, where the follow-

ing is contained: " The only modes known to the common
" law to re-examine such facts was the granting of a new

"trial by the Court where the issue was tried, or the

" award of a venire facias de novo, by the appellate
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" Court, for some error of law that had intervened in the

" proceedings."

See also The Justices v. Murray, 9 Wall., 278.

The latter case is authority also for the proposition

that the latter part of the amendment and the prior part

are separable, and that the provision to the effect that no

fact tried by a jury shall be re-tried is a substantial and

independent clause and a prohibition to the courts of the

United States against re-examining any fact tried by a

jury in any other manner.

It is immaterial whether we were entitled under the

Constitution to a jury in this cause or not, the fact of

compensation having been tried and determined by a jury

is not reviewable in this Court except for error in the

record.

The authorities sustaining the proposition quoted from

the above will be found fully set out under the respective

case in Rose's Notes.

See Volume 3, page 86.

See Volume 7, page 175.

The two cases are quoted with'approval and the prin-

ciple therein applied to a verdict entered by a jury in a

condemnation suit in the State Court of Illinois, and it

was held that the fact that the Federal Constitution does

not require the determination of the question of compen-

sation by a jury does not in any way effect the applica-

tion of the latter clause of the seventh amendment,

namely, that an issue of fact so tried might not be other-

wise re-examined than according to the course of the

common law, which was as there stated either by a new
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trial granted by the trial court or an award of a venire

facias de novo by an appellate court for some error of

law intervening in the record.

See Chicago, Burlington, etc., Road v. Chicago, 166

U. S., 242, 243-246.

This is an opinion of the Supreme Court on a writ of

error sued out to review the record in a condemnation

suit instituted by the City of Chicago against the Chi-

cago, Burlington & Quincy Railroad Co.

The Court through Mr. Justice Harlan uses the follow-

ing language, which will be found at page 242:

" Whatever may have been the power of the trial court

" to set aside the verdict as not awarding just compensa-

" tion, or the authority of the Supreme Court of Illinois,

" under the constitution and laws of that State, to review

" the facts, can this Court go behind the final judgment of

" the State Court for the purpose of re-examining and

'^ weighing the evidence, and of determining whether

" upon the facts, the jury erred in not returning a verdict

" in favor of the railiHDad company for a larger sum than

"one dollar? This question may be considered in two

"aspects: First, with reference to the seventh amend-

" ment of the constitution providing that ' in suits at com-

" ' mon law, where the value in controversy shall exceed

" ' twenty dollars, the right of trial by jury shall be pre-

" * served, and no fact tried by a jury shall be other-

" * \\ise re-examined in a Court of the United States

"'than according to the rules of the common law'; sec-

" ond, with reference to the statute (Rev. Stat., sec. 709)

" which provides that the final judgment of the highest
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" court of a State in certain named classes may be re-ex-

" amined in this Court upon writ of error."

We would here call the Court's attention, by way of

parenthesis, to Luxton v. North River Bridge Co., 147

U. S., 337, holding that the action of the Circuit Court in

condemnation proceedings, as in other cases on the com-

mion law side of the Court was reviewable by the Su-

preme Court only by writ of error. Indeed, it is by writ of

error that the plaintiff brings the record of the Court

below before this Court for review.

Again referring to the opinion in Chicago Railroad Co.

V. Chicago we would call the Court's attention to the fol-

lowing:

''One of the objections made to the acceptance of the

" conatitution as it came from the hands of the conven-

" tion of 1787 was that it did not, in express words, pre-

" serve the right of trial by jury, and that, under it, facts

"tried by a jury could be re-examined otherwise than

" according to the rules of the common law. The sev-

"enth amendment was intended to meet these objections

"and deprive the courts of the United States of any such

"authority. "

After refeiTing to Justices v. Murray, 9 Wall., 274-278,

and pointing out that it was there held that Congress

could not authorize a re-trial of facts in a case tried by a

jury the court continues:

" Upon the reasoning in the case just referred to, it

" would seem to be clear that the last clause of the sev-

"enth amendment forbids the retrial by this Court of

" the facts tried by the jury in the present case.

" This conclusion is not affected by the circumstance

"that this proceeding is to be referred to the State's
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" power of eminent domain, in which class of eases it has

" been held that, in the absence of express constitutional

" provisions on the subject, the owner of private prop-

" erty taken for public use cannot claim, as of right, that

"his compensation shall be ascertained by a common law

"jury. * * *

" The persons impanelled in this case to ascertain the

*' just compensation due the railroad company consti-

*• tuted a jury as ordained by the constitution of Illinois

" in cases of the condemnation of private property for

" public use, and, being a jury within the meaning of the

" seventh amendment of the Constitution of the United

" States, the facts tried by it cannot be retried ' in any

" 'Court of the United States otherwise than according

"
' to the rules of the common law.' The only modes

" known to the common law ' to re-examine such facts

" 'are the granting of a new tri^il by the Court where the

"
' issue was tried, or to which the record was properly

" ' returnable, or the award of a venire facias de novo by

" ' an Appellate Court, for some error of law which inter-

" ' vened in the proceedings.' Parsons v. Bedford, 3 Pet.

"433, 447, 448; Railroad Company v. Fraloff, 100 U. S.,

"24,, 31."

" To this," the opinion continues, " may be added that

"Congress has provided that the final judgment of the

" highest court of a State in eases of which this Court

" may take cognizance shall be re-examined upon writ of

" error, a process of common-law origin, which removes

" nothing for re-examination but questions of law arising

" upon the record. Egau v. Hart, 165 U. S., 188. Even

" if we were of opinion, in view of the evidence, that the
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" jury eiTed in finding that no property right of a sub-

" stantial value in money, had been taken from the rail-

" road company, by reason of the opening of street across

" its right of way, we cannot, on that ground, re-exam-

" ine the final judgment of the State Court. We are per-

" mitted only to inquire whether the trial court pre-

" scribed any rule of law for the guidance of the jury that

" was in absolute disregard of the company's right to just

" compensation." 166 U. S., 243-246.

As already pointed out, the proceedings had in the

Court below come before this court upon writ of error,

and are governed by the rule of law applicable to that

writ.

THE SO-CALLED EXCEPTIONS NUMBERS 1 AND 48.

These so-called exceptions ought not to be considered

by the Court because there is no law or practice justify-

ing the manner of their presentation. The manner of

presentation is not according to the course of the com-

mon law. The Court therefore cannot rightly take any

notice of them. The only way that a fact tried by a jury

can be re-examined upon a writ of error in a Court of the

United States is for errors of the Court based upon excep-

tions taken in the Court below and duly placed upon the

record by the allowance of a bill of exceptions by the

judge who tried the cause.

The leading case is Pomeroy's Lessees v. The State

Bank of Indiana, 1 Wall., 592, 597-604. The syllabus is as

follows:
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" No exception lies to overruling a motion for a new

trial, nor for entering judgment."
u rpjjp entries on a judge's minutes, the memoranda of

" an exception taken, are not themselves bills of excep-

" tions, but are only evidences of the parties right sea-

" S'Onable to demand a bill of exceptions. No exception

" not reduced to writing and sealed by the judge is a bill

" of exceptions, and within the rules and practice of the

" Federal Couri;s."

" Where an objection is to the ruling of the Court, it

" is indispensable that the ruling should be stated, and

" that it should also be alleged that the party then and

" there excepted,"

In that case, as in this, counsel resorted to the minutes

but the Court disposed of the minutes with the following

observation:

" He insists that he did so, because it is so stated in

" the minutes of the case as appears in the transcript,

" but the insuperable difficulty in supporting that propo-

" sition is, that nothing of the kind appears in the bill of

'^ exceptions." 1 Wall., 598.

At page 603 the Court says:

" Having come to the conclusion that the paper in the

" transcript is not a good bill of exceptions, agreed state-

" ment of facts, or a special verdict, the result is that it is

" not a part of the record and must be wholly disre-

" garded by the Court in determining whether the judg-

" ment of the Court below ought to be reversed or

'' affirmed." 1 Wall., 603.

See also, Bait. R. K. Co. v. Trustees, 91 U. S., 130-

131.
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The Court in the latter case observes:

" Sufficient has already been remarked to show that

" the affidavits constituting the whole basis of the theory

'" of fact involved in the errors assigned, effecting the

"merits of the controversy, are no part of the record;

" and consequently the errors assigned are entirely des-

" titute of any legal foundation." 91 U. S., 131.

But if the alleged exceptions can be considered there

is no error in the rulings.

We were entitled to a jury not because of any provi-

sion in the constitution restraining Congress from deny-

ing us the right to one, but because the Supreme Court

has held that we were entitled to a jury in construing the

very Statute that this proceeding was instituted under,

viz., the act of August 1st, 1888; c. 728. (25 Stat. 357.)

(See the reference thereto in the charge of the Court,

Record 712.)

Chappell V. United States, 160 U. S., 499-513.

The opinion states the law as follows:

"The general rule, as expressed in the Revised Stat-

'* utes of the United States, is that the trial of issues of

" fact in actions at law, both in the District Court, and

"in the Circuit Court, 'Shall be by jury,' by which is evi-

" dently meant a trial by an ordinary jury at the bar of

" the CoTirt. (Revised Statutes, sees. 566, 648.) Congress

" has not itself provided any particular mode of trial in

" proceedings for the condemnation of lands for public

" uses. The direction in the act of 1889, c. 728, sec. 2, that

" such proceedings shall conform, * as near as may be to

" those in the courts of record in the States,' is not to
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" be construed as creating an. exception to the general

" rule of trial by an ordinary jury in a Court of record,

" and as requiring, by way either of preliminary, or of

" substitute, a trial by a different jury, not in a Court of

" record, nor in the presence of any judge. Such a con-

" struction would unnecessarily and unwisely encumber

" the administration of justice in the Courts of the

" United States. (Indianapolis and St. Louis Railroad v.

" Horst, 93 U. S., 291, 301; Southern Pacific Co. v. Den-

"ton, 146 U. S., 202, 209; Mexican Central Railway v.

" Pinkney, 149 U. S., 206, 207.) This plaintiff in error had

" the benefit of a trial by an ordinary jury at the bar of

" the District Court on the question of the damages sus-

" tained by him; and he was not entitled to a second trial

" by jury, except at the discretion of that Court, or upon

" a reversal of its judgment for error in law."

Not only is this so but an examination of the Civil

Laws of the Hawaiian Islands, 1897, Chapter 99, which

was also referred to frequently by the Court and counsel

for plaintiff in the Court below, and relied on here, will

show that it was intended by the local law that the issue

of compensation should be tried as an ordinary action

at law.

It is provided (page 595) that,

" the Circuit Courts shall have power to try and determine

'* all actions arising under this act, subject only to an ap-

" peal to the Supreme Court in accordance with law."

There is nothing further upon the subject of how the

compensation shall be determined. On page 596 it is pro-

vided that " the Court shall determine all adverse or con-

" flicting claims to the property sought to be condemned
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" and to the compensation or damages to be awarded for

" the taking of the same."

The last section provides that, " where not expressly

" provided in this act, the procedure shall be the same as

" in other civil actions."

The chapter on civil procedure in courts of record pro-

vides first for the commencement of civil actions by peti-

tion.

Ballou's Civil Laws, Section 1215, page 483.

Section 1223 found on page 486 of said " Civil Laws "

provides for the appearance of defendant and two forms

of pleading by him; the first being in the nature of a

demurrer and forming " an issue of law to be determined

hy the Court ",—the other forming " an issue of fact to be

determined hy the jury^

There can be no doubt on an examination of the local

laws that it was contemplated that a jury should pass

on the question of compensation. The idea of jury trial

will be found an inherent feature of all proceedings in the

Circuit Courts. All other proceedings are before Circuit

Judges at Chambers.

See page 457 of the chapter on Circuit Courts and Cir-

cuit Judges, and particularly Section 1144 defining the

jurisdiction of Circuit Courts and Section 1145 defining

the jurisdiction of Circuit Judges. Ballou's Civil Laws,

1897, pages 467, 458.

THE MOTION FOR A NEW TRIAL.

As to the so-called exception No. 48, it is ch^ar that if

the Court did not altogether refuse to exercise its dis-
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eretion the decision cannot be rovonaec^. It has been so

often so held that the Supreme Court now manifests im-

patience when the point is referred to. But counsel says

he relies on the authority of Felton v. Spiro, 78 Fed., 576,

where a cause was sent back to a trial court to exercise

its discretion where the judge expressly refused to do so

and expressed the opinion that he would be " very glad

indeed " when the Circuit Court of Appeals for that Cir-

cuit should have occasion to pass judgment upon the

question of the power of the trial court to set aside a ver-

dict because it was in the judgment of the Court against

the weight of the evidence. 78 Fed., 580-581.

Now it will be presumed that Judge Estee had Spiro v.

Felton called to his attention. Counsel says, in his affi-

davit, that he embodied it in his supplemental bill of

exceptions, but even if he did not it is perfectly clear that

Judge Estee was in full accord with the view that the

Circuit Court of Appeals of the Sixth Circuit took of the

matter.

Note his language:

" And while it seems to he well settled that under the law,

" the Court can again set the verdict aside and grant a

" new trial upon the same terms as in the former trial

" if in its discretion it sees fit, to do so, yet the consensus of

" the best judgment of the courts as found in the deci-

" sions is, that w^here no rule of law has been violat-

" ed, the Court will not, after two concurring verdicts,

" grant a new trial if the questions to be tried depend

"wholly on matters of fact; although the verdict is, in

"the judgment of the Court, against the weight of the

" evidence. (Joyce v. Charleston Ice Manufacturing Co.,
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" 50 Fed., 371-5; Clark v. Barney Dumping Co., 109 Fed.,

"235.)" (Record 774-775.)

It is respectfully submitted that there is no error in the

record and that the government had the full benefit of

every legal proposition in any way bearing upon the case.

HATCH & SILLIMAN,

Counsel for Defendant in Error.
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